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Publication 15 
 
1. Problem 
 
Current record keeping instructions may be misleading to taxpayers. At page 5, second 
column, it states, “Keep all records of employment taxes for at least 4 years. . .” 
 
Recommendation 
 
Expand the wording to read “... for at least 4 years from the date the information may be 
used for personal income tax filing purposes.“  Or, “… until at least April 15 of the fifth 
year following the tax-year to which the information relates.” 
 
The benefit would be that there would be no mistaking the time frame for how long the 
records need to be kept. 
 
Emily Rook, CPP 
 
IRS Response 
 
Do Not Adopt.  The 4 years is a general guide to cover most circumstances.  
Under certain circumstances, the information could be useful for even longer for 
personal income tax filing purposes. 
 
 
 
 
2. Problem  
 
Withholding from supplemental wages is becoming more complicated, and employers 
may need more examples in Section 7, Supplemental Wages (page 13, second 
column). 
 
Recommendation 
 
Examples may be inserted from Revenue Ruling 2008-29, 2008-24 IRB 1149, or a link 
may be provided (http://www.irs.gov/irb/2008-24_IRB/ar08.html). 
 
Ray Krause, CPP 
 
IRS Response 
 
Adopt.  We will add a link to Rev. Rul. 2008-29. 
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3. Problem 
 
The discussion of withholding from supplemental wages needs some clarifications 
(“Supplemental wages identified separately from regular wages,” page 14, first column).  
 
Recommendation 
 
• In both of these statements 
 
“1. If you withheld income tax from an employee’s regular wages, …” 
and 
“2. If you did not withhold income tax from an employee’s regular wages,…” 
 
the words “in the current or immediately preceding calendar year” should be added.  
 
• At 1. b. , the statement, “Add the supplemental and regular wages for the most 

recent payroll period this year.” should be changed to “Add the supplemental wages 
to the concurrently paid regular wages, or, if there are no concurrently paid regular 
wages, to the most recent payment of regular wages this year.” 

 
• Later in 1. b., the statement, “If there were other payments of supplemental wages 

…” should be changed to “If there are no concurrently paid regular wages but there 
were other payments of supplemental wages …” 

 
Scott Mezistrano, CPP 
 
IRS Response 
 
Adopt.  We may also refer to the appropriate revenue ruling and regulations.  
 
 
 
4. Problem 
 
Employers need more detailed information regarding withholding from wages of 
employees in U.S. possessions. For example, are they subject to social security and 
Medicare taxes? How is federal income tax computed, if it is required to be withheld? 
 
There is a very limited discussion of U.S. possessions on page 25, first column.  
 
Recommendation 
 
Basic information should be included in Publication 15, and a reference may be made to 
Publication 80 (Circular SS). 
 
Ray Krause, CPP 
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IRS Response 
 
Adopt in part.  We will refer to Pub. 80. 
 
 
 
5. Problem 
 
At Section 16, How to Use the Income Tax Withholding and Advance Earned Income 
Credit (EIC) Payment Tables (page 36), employers need guidance about how to 
calculate tax each pay period when there will be more than the usual number of pay 
dates.  
 
Depending on which day of the week is the employer’s pay date, it may have 27 
biweekly pay dates instead of 26, or it may have 53 weekly pay dates instead of 52. 
Employers often wonder whether the tables or calculations should be adjusted.  
 
Recommendation 
 
The publication should indicate whether an adjustment is necessary and how it should 
be made.  
 
[Note from Scott Mezistrano, CPP: APA has been orally advised that no adjustment is 
necessary. This advice was in 2003 from Tom Burger, who was then the Headquarters 
Program Manager, Employment Taxes, SBSE. However, it would be good to have this 
in writing.] 
 
Ray Krause, CPP 
 
IRS Response 
 
Adopt.  We will add a statement that no adjustments are needed when there will 
be more than the usual number of pay dates. 
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Publication 15 B 
 
1. Problem 
 
It is not clear that an employer’s payment of COBRA premiums for both current and 
former employees is a nontaxable benefit. At page 6, second column, it states, “The 
exclusion for accident and health benefits applies to amounts you pay to maintain 
medical coverage for a former employee …”  
 
Sometimes an employee will negotiate to have the new employer pay the COBRA 
premium for coverage under the plan of the employee’s former employer until the 
employee is eligible for coverage under the plan of the new employer. IRC § 105-106 
certainly excludes such benefits for current employees, and IRS personnel have stated 
at APA events that this benefit is not taxable.  
 
Recommendation 
 
Change the sentence to, “The exclusion for accident and health benefits applies to 
amounts you pay to maintain medical coverage for a current or former employee …”  
 
Nora Daly, CPP 
 
IRS Response 
 
Adopt. 
 
 
 
2. Problem 
 
Confusion can occur over what should be reported for Group-Term Life Insurance 
Coverage. At page 11, second column, it states, "Use the employee's age on the last 
day of the tax year." We have had customers insist we were reporting incorrectly based 
on the below misunderstandings.  
 
Recommendation 
 
Clarify the instructions as follows: “For all coverage provided within the calendar year, 
use the employee's age on the last day of that calendar year.” 
 
This will make it clear to employers that the employee’s age on December 31 is to be 
used for calculating the coverage throughout the year. Furthermore, employers with 
fiscal years that end on dates other than December 31 will understand that they are not 
to use the employee’s age as of the last day of the employer’s tax year.  
 
Nora Daly, CPP 
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IRS Response 
 
Adopt in principle.  The language in Reg. 1.79-3(d)(2) reads “The age of the 
employee is the employee’s attained age on the last day of the employee’s 
taxable year.”  If the employee is a fiscal year taxpayer, the employee’s age would 
be not be the employee’s age on December 31. 
 
We are planning to change to sentence to read “For all coverage provided within 
the calendar year, use the employee’s age on the last day of the employee’s tax 
year.” 
 
 
 
 
3. Problem 
 
Clarification is needed as to the different types of flexible spending accounts and their 
impact on an employee’s eligibility to participate in a health savings account. At page 
13, first column, second paragraph, it states, “Also, an employee’s participation in a 
health flexible spending arrangement (FSA) or health reimbursement arrangement 
(HRA) generally disqualifies the individual (and employer) from making contributions to 
his or her HSA." 
 
However, an individual may qualify to participate in a HSA if he or she is participating in 
only a limited-purpose FSA or HRA, or a post-deductible FSA. Without this specificity, 
employers have been confused.  
 
Recommendation 
 
A sentence should be included to say, “However, an individual may qualify to participate 
in a HSA if he or she is participating in only a limited-purpose FSA or HRA, or a post-
deductible FSA.” 
 
There would also need to be some definitions, such as the below from APA’s The 
Payroll Source®.  
 

Limited-purpose health FSA or HRA. A limited-purpose health FSA or HRA is 
one that only pays or reimburses permitted coverage benefits, such as vision 
care, dental care, or preventive care. 
 
Post-deductible health FSA. A post-deductible health FSA is a health FSA that 
only pays or reimburses medical expenses for preventive care or medical 
expenses incurred after the minimum annual HDHP deductible is satisfied. No 
medical expenses incurred before the annual HDHP deductible is satisfied may 
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be reimbursed by a post-deductible FSA, regardless of whether the HDHP 
covers the expense or whether the deductible is later satisfied.  

 
Trish Hunter, CPP 
 
IRS Response 
 
Adopt in principle.  Publication 969 defines limited-purpose health FSA or HRA 
and post-deductible health FSA.  Therefore we will add  “However, an individual 
may qualify to participate in a HSA if he or she is participating in only a limited-
purpose FSA or HRA or a post-deductible FSA. For more information, see Other 
employee health plans in Publication 969” after the existing language.  
 
 
4. Problem 
 
A correction is needed with regard to the “Caution” on maximum annual contributions. 
At page 13, first column, there is a “Caution” that states, "The maximum annual 
contribution (including additional amount for individuals who are age 55 or older) must 
be reduced to reflect any portion of the year during which the individual was not a 
qualified individual." 
 
However, under the Tax Relief and Health Care Act of 2006, a full year’s contribution to 
an HSA is allowed for a partial year’s coverage, provided the taxpayer maintains the 
high deductible plan for at least 12 months.  
 
Recommendation 
 
This “Caution” should be removed. 
 
Trish Hunter, CPP 
 
IRS Response 
 
Adopt. 
 
 
 
5. Problem 
 
A clarification is needed with regard to the definition of a highly compensated employee 
for purposes of the rules on comparable contributions to HSAs (page 13, first column). 
An employee will be considered to be highly compensated if he or she meets either of 
two tests, but an exception is provided: "You can choose to ignore test (2) if the 
employee was not in the 20% of employees when ranked by pay for preceding year." 
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Recommendation 
The text needs to specify the “20%” group to which it refers. Presumably, it should say 
“… top 20% of employees..." 
 
Trish Hunter, CPP 
 
IRS Response 
 
Adopt. 
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Notice 1036, Early Release Copies of [year] Income Tax Withholding and Advance 
Earned Income Credit Payment Tables 
 
1. Problem 
 
Employers need to program and test the new withholding and Advance Earned Income 
Credit tables in their payroll system well in advance of the first payroll of the year. 
Software developers need time to program and test the withholding tables, update 
software, and distribute the software to clients and retailers.  
 
Before these tables are published in Publication 15, there is an advance release via 
Notice 1036. 
 
However, a great deal of time can pass after the determination of the coming year’s 
values for the standard deduction, personal exemption, and the EITC limits before 
Notice 1036 is released. Revenue Procedure 2007-66 (which included the 2008 
amounts of the standard deduction, personal exemption, and EITC limits) was issued on 
October 17, 2007, but Notice 1036 was not released until December 7, 2007 (more than 
seven weeks later). 
 
IRS needs a lot of time to create and proofread the wage bracket tables for withholding 
and AEIC. 
 
Recommendation 
 
IRS should more immediately release the percentage method tables for withholding and 
AEIC. The percentage method tables are what are used by most automated systems 
and commercial payroll software. Then IRS could still take the time it needs to create 
and proofread the wage bracket tables. 
 
Scott Mezistrano, CPP 
 
 
 
 
IRS Response 
 
Adopt in principle.  While the annual revenue procedure that includes the 
inflation-adjusted amounts and the withholding tables may have a common 
source, annual cost of living figures through September provided by the Bureau 
of Labor Statistics, the two are not directly related.  Producing the withholding 
tables is much more complicated and time consuming than producing the 
revenue procedure.  However, we will try to release the percentage withholding 
and advance earned income tables earlier this year as a new and separate 
document. 
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Publication 1220/Form 4419 
 
1. Problem 
 
There is a discrepancy between two IRS documents as to the filing deadline for Form 
4419, Application for Filing Information Returns Electronically (FIRE). Revenue 
Procedure 2008-30 (IRB 2008-23, page 1063, paragraph .06) says that Form 4419 can 
be filed 15 days before the due date of the filing of Forms 1099, while the instructions 
for Form 4419 (page 2, right hand column, 2nd to the last paragraph) say that it must be 
filed 30 days before the filing of Forms 1099.  
 
Recommendation 
 
Change the instructions for Form 4419 to match the Revenue Procedure, to indicate 
that the form may be filed as late as 15 days before the due date of Forms 1099. This 
was confirmed by Louise Fitzgerald, Information Technology Specialist, 
D.Louise.Fitzgerald@IRS.gov, 304-264-5786. 
 
Jim Medlock, CPP 
 
IRS Response 
 
Adopt in principle.  Actually Publication 1220, which is largely a reprint of 
Revenue Procedure 2008-30, includes both time frames.  Tax Forms and 
Publications has no authority over either document.  Louise Fitzgerald is the 
originator of both Publication 1220 and Form 4419. 
 
 
 
2. Problem 
 
The discussion of the Combined Federal/State Filing Program needs clarification. In 
Rev Proc 2008-30, at paragraph .11 is the statement, "All corrections properly coded for 
the Combined Federal/State Filing Program will be forwarded to participating states. 
Only send corrections which affect the Federal reporting.  Errors which apply only to the 
state filing requirement should be sent directly to the state." The last sentence seems to 
contradict the first sentence. 
 
Recommendation 
 
Rewrite that passage as follows. "Send only those corrections which affect the federal 
reporting or which affect the federal and state reporting. All corrections properly coded 
for the Combined Federal/State Filing Program will be forwarded to participating states.  
Corrections which affect only the state reporting should be sent directly to the state." 
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This interpretation was confirmed by Louise Fitzgerald, Information Technology 
Specialist, D.Louise.Fitzgerald@IRS.gov, 304-264-5786. 
 
Jim Medlock, CPP 
 
IRS Response 
 
Adopt. 
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Form W-2 
 
IRS Response 
 
We believe many of the suggestions below for Forms W-2 have merit.  However, 
we cannot indicate now whether we will adopt them.  We will need additional time 
to research the issues and possibly to consider comments from the Social 
Security Administration on some of them.  We will consider each of their 
suggestions during the course of revising the form and instructions. 
 
[Note from APA: Social Security has approved the changes. Items 1-7 are now 
under consideration by IRS, and items 8-9 are being sent to IRS Chief Counsel for 
review, since they need to provide the answers for IRS Tax Forms and 
Publications.] 
 
 
1. Problem 
 
The employer instructions on the back of Copy D should mention the threshold for 
mandatory electronic filing. 
 
Recommendation 
 
The last sentence of the instructions could be rewritten as, “If you file electronically 
(required if submitting 250 or more Forms W-2), the due date is March 31, 2009.” 
 
Bill Schmalle, CPP 
 
 
 
 
2. Problem 
 
The W-2 instructions may confuse employers about sending Forms W-2 to states that 
do not require their submission (including states that do require that they be provided to 
employees).  At page 3, first column, it states, “Send Copy 1 of Form W-2 to your state, 
city or local tax department.” There is a similar statement at page 9, at the top of the first 
column.  
 
Recommendation 
 
This should be rewritten as, “Send Copy 1 of Form W-2, if required, to your state, city or 
local tax department.” A similar change should be made at page 9. 
 
Bill Schmalle, CPP 
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3. Problem 
 
Clarification is needed as to who may request a W-2 be provided at a time other than 
the employer’s usual processing, which is discussed at page 3, second column, fourth 
paragraph. 
 
Recommendation 
 
Rewrite the first two sentences of that paragraph as, “If an employee’s employment 
ends before December 31, 2008, you may furnish copies to the employee at any time 
after employment ends, but no later than February 2, 2009. If this employee asks for 
Form W-2, give him or her the completed copies within 30 days of the request or within 
30 days of the final wage payment, whichever is later.” 
 
Bill Schmalle, CPP 
 
 
4. Problem 
 
The W-2 instructions make no reference to the Social Security Number Verification 
Service. 
 
Recommendation 
 
Include the below language. 
 
Box a – Employee’s social security number. [In the first paragraph, after the first 
sentence, insert:] 
 
You can verify that employees’ names and social security numbers match the records of 
Social Security by using the Social Security Number Verification Service 
(www.socialsecurity.gov/employer/ssnv.htm). It is a free service from Social Security. 
You can also call Social Security at 1-800-772-6270. 
 
[Start a new paragraph with the existing second sentence of the first paragraph.] 
 
Scott Mezistrano, CPP 
 
 
 
5. Problem 
 
Clarification is needed regarding insertion of double last names or hyphenated last 
names in Box e (instructions page 9, second column). Until more of the population has 
the new version of the social security card, which clearly identifies the last name by 
placing it on a separate line, this is going to continue to be a problem. If the name is not 
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reported correctly, it can result in improper posting of wages to a taxpayer’s account 
with the Social Security Administration, which will affect the eventual receipt of 
retirement, disability, or survivor’s benefits. 
 
Recommendation 
 
The following is a combination of existing language and language from “Critical Links” 
on the Social Security website (http://www.socialsecurity.gov/employer/critical.htm, 
which was co-authored by Social Security and APA).  
 
Boxes e and f—Employee’s name and address. [Replace first paragraph with:] 
 
Enter the name as shown on your employee's Social Security card (first, middle initial, 
last). If the name does not fit, you may show first initial, middle initial, and last name 
(and ignore the vertical line).  
 
It's especially important to know the exact last name. If an employee provides a 
compound name or multiple last names, carefully question them to determine which 
name is the beginning of the last name and which (if any) is the middle name. If you are 
not certain of the correct last name, you may try various possibilities with the Social 
Security Number Verification Service (www.socialsecurity.gov/employer/ssnv.htm) until 
you find the correct last name.  
 
Connect parts of a compound name with either a hyphen or a blank space. Do not join 
them into a single word. Include all parts of a compound name in the appropriate name 
field. For example, for the name “John R Smith-Jones,” enter “Smith-Jones” or “Smith 
Jones” in the last name field.  
 
If the name has changed, the employee must get a corrected card from any Social 
Security office. Use the name on the original card until you see the corrected one.  
 
On paper Forms W-2 submitted to Social Security (Copy A),  
• Do not show titles or academic degrees, such as “Dr.,” “RN,” or “Esq.,” at the 

beginning or end of the employee’s name.  
• Do not enter “Jr.,” “Sr.,” etc., in the “Suff.” Box unless the suffix appears on the card. 

Social Security prefers that you do not enter the suffix at all.  
 

Judy Hahn, CPP, PHR 
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6. Problem 
 
In Boxes c and f, clarification is needed as to whether to include a comma between the 
city and state in the employer’s and employee’s addresses. The Postal Service 
recommends that no comma be inserted 
(http://www.usps.com/send/preparemailandpackages/labelsandaddressing/usingthecorr
ectaddress.htm).  
 
 
Recommendation 
 
The instructions should clarify whether a comma is required.  
 
Judy Hahn, CPP, PHR 
 
 
 
7. Problem 
 
A clarification is needed in the reporting instructions for Boxes 3 and 5. At page 10, 
toward the bottom of the first column, it states, “Include in box 5 any amounts reported 
in box 3.” Although this is technically true, someone may interpret that as a requirement 
to add the amount of Box 3 wages to whatever would otherwise be reported in Box 5.   
 
Recommendation 
 
Eliminate that sentence. The directions for Box 5 make that sentence unnecessary. 
 
Bill Schmalle, CPP 
 
 
 
8. Problem 
 
Clarification is needed on the reporting of restricted stock grants. At page 13, first 
column, the instructions for Box 12, Code V, state, “This reporting requirement does not 
apply to the exercise of a statutory stock option, or the sale or disposition of stock 
acquired pursuant to the exercise of a statutory stock option.” 
 
Recommendation 
 
Clarify whether the income from the grant of restricted stock is to be reported with Code 
V. 
 
Nora Daly, CPP 
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9. Problem 
 
Clarification is needed regarding the “Retirement Plan” checkbox in Box 13.  
 
Under a qualified automatic contribution arrangement (QACA), employees may have 
automatic contributions to a § 401(k) plan, but they may elect within 90 days to opt out 
and receive a refund of their contributions.  
 
If the employee does opt out, should the Retirement Plan checkbox be checked? 
 
What if the contributions were made in one tax year, but the 90-day period crossed into 
the next tax year, and the employee opted out in that next tax year? 
 
Jim Medlock, CPP 
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Form W-2c 
 
1. Problem 
 
The checkbox indicating a correction to the employee's name and/or SSN is too small. 
It’s too small for impact printers to accurately mark it. 
 
Recommendation 
 
Make the checkbox the same size as the ones in Box 13. 
 
Nora Daly, CPP 
 
IRS Response 
 
We believe this suggestion has merit.  Form W-2c is undergoing extensive 
revision and redesign, and this suggestion is incorporated in the current draft. 
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Form W-3c 
 
1. Problem 
 
While Forms W-2, W-3, and W-2c allow space for 4 lines of text at a standard 12 pt. font 
for employer’s name, address, city, state, and zip, the W-3c only allows 3 lines for the 
same information.  
 
This is a problem when an employer has a d/b/a, a very long name, an address that 
requires two lines, or is in a foreign country where the country name should ideally be 
put on a separate line.  
 
This causes the employer to have to devise a different configuration of its name/address 
information for the W-3c, as compared with the other three forms.  
 
For example, it might complete the W-2, W-2c, and W-3 as: 
 
ABC Company 
dba XYZ Company 
123 Main Street 
Anytown USA 
 
However, it would have to remember to change the configuration on the W-3c to 
 
ABC Company dba XYZ Company 
123 Main Street 
Anytown USA 
 
Could that increase the chance that the Social Security Administration would not be 
able to associate the W-3c with the correct employer? 
 
Recommendation 
 
Is there any way to enlarge Box b on the W-3c? 
 
Yonina Shineweather, CPA 
 
 
IRS Response 
 
Adopt. 
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Form W-4 
 
1. Problem 
 
Many employees request withholding as a flat dollar amount or as a percentage of 
wages. The W-4 does not say that this is an invalid request.  
 
Recommendation 
 
Add a sentence to the W-4 instructions, such as, “You may not request withholding as 
only a flat amount or as a percentage of wages.” 
 
Kristine Willson, CPP 
 
IRS Response 
 
Adopt.   
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Form 668-W, Notice of Levy on Wages, Salary, and Other Income 
 
1. Problem 
 
When a federal tax levy is received by the employer, the employer provides Part 3 of 
the Notice to the employee. The employee must indicate the marital status that he or 
she will use on the next personal income tax return and must list the people that he or 
she may claim as personal exemptions on the next personal income tax return. The 
marital status and the number of personal exemptions are used to determine the 
amount exempt from levy, using Publication 1494. 
 
Once the amount exempt from levy is determined for that levy for that employee, it 
remains the same for all subsequent years, unless the employee completes a new Part 
3. It may be in the employee’s interest to complete a new Part 3 and have the amount 
exempt from levy recalculated for any number of reasons: there may be a change in 
marital status or the number of personal exemptions. In addition, Publication 1494 is 
reissued each year to allow for inflation adjustments to the amount exempt from levy. 
For at least the past ten years, the amounts exempt from levy have been increased.  
 
However, there is currently not a blank Part 3 easily available to the taxpayer. 
 
Recommendation 
 
Make the form available on the IRS website so that taxpayers may complete a new Part 
3 for any of the reasons noted above. We understand that IRS is reluctant to place 
Form 668-W on the website, as it is a notice that is issued by IRS, as opposed to a form 
that is submitted to IRS. So, alternatively, a new form could be developed that would 
contain only the information, instructions, and lines necessary for the employee to 
change the marital status or number of personal exemptions. 
 
Emily Rook, CPP 
 
IRS Response 
 
We are unable to provide a response now.  Form 668-W is produced by IRS 
Collection, not Tax Forms and Publications.  We are passing this suggestion on 
to the office responsible for Form 668-W. 
 
[Note from APA: Meanwhile, one may call IRS Tax Forms at 1-800-Tax-Form to 
request a blank Form 668-W.] 
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2. Problem 
 
If an employee that is subject to a federal tax levy is also participating in a qualified 
automatic contribution arrangement (QACA) which has annual increases in the deferral 
percentages, are the increased QACA contributions considered an increase in 
deductions outside the control of the employee (meaning that they will come from the 
amount that would otherwise be remitted to the Treasury, as opposed to from the 
amount that is exempt from levy)? Does the answer differ depending on whether the 
participation in the QACA began before the levy was served? 
 
Jim Medlock, CPP 
 
 
IRS Response 
 
We are consulting the appropriate office in IRS Collection to provide answers to 
these questions. 
 
 
 
 
3. Problem 
 
The instructions to the employer (reverse of Part 1) require that the employee’s name 
and social security number be written on the check to the U.S. Treasury.  
 
“Make your check payable to United States Treasury. Please write on the check (not on 
a detachable stub) the taxpayer's name, identifying number(s), kind of tax, and tax 
periods shown on Part 1, and the words “LEVY PROCEEDS.” 
 
This places the employee’s name and social security number – sensitive information 
with which one can easily commit identity theft – in front of a lot of people at the 
employer’s office, the IRS (and/or its collection agencies), and the financial institutions 
which process the checks. An identity thief could also intercept the envelope, knowing 
that it contains this sensitive information.  
 
This also causes problems from a practical point of view, as, for reasons of data 
security, an employee’s SSN is often not stored in the payable systems that produce the 
checks to be sent to IRS. 
 
In addition, for many employers, placing any information on the face of the check is not 
feasible. Some automated payables systems don’t support such a function. The reality 
is that many employers are already placing this information on the check stub. 
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Recommendation 
 
To address the data security and process concerns, and until IRS allows electronic 
remittance of tax levy withholdings (under consideration by IRS Advisory Council), we 
suggest that IRS 
1. Assign each levy a levy number, and have the employer provide that number when 

remitting the payment instead of the social security number, and  
2. Allow employers to use any of these methods to provide the identifying information 

for the payment: 
a. Placing it on the face of the check, 
b. Placing it on the check stub, or 
c. Placing it on some separate piece of paper – either 

i. A coupon provided by IRS, or 
ii. A coupon provided by the employer. 

 
Nora Daly, CPP  
And the members of APA’s GATF Government Forms and Publications Subcommittee 
 
 
IRS Response 
 
We are unable to provide a response now and are passing this suggestion on to 
Collection. 
 
 
 
  
4. Problem 
 
The instructions for Form 668-W have incorrect information about the exemption from 
levy for certain types of payments.  
 
On the back of Part 2 of the form are excerpts from the Internal Revenue Code.  
 
  Sec. 6334, Property Exempt From Levy: 

(a) Enumeration – There shall be exempt from this levy 
(4) Unemployment benefits … 
 (6) Certain annuity and pension payments … 
(7)  Workman’s compensation … 

 
However, under the Taxpayer Relief Act of 1997, “… unemployment compensation 
benefits, workers’ compensation benefits, annuity and pension payments under the 
RRTA can be levied at 15%.” 
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Recommendation 
 
Add to the back of Part 2, § 6331(h)(1) and (2), which allow for such a levy on these 
generally exempt amounts, and § 6334(f), which makes a reference to Sec. 6331. 
 
Nancy Larmore, CPP 
 
 
IRS Response 
 
We are notifying Collection of this apparent error. 
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Form 940 
 
1. Problem 
 
Clarification is needed for employers that use the pay agent method. If a company files 
its Forms W-2 and 941 using the pay agent method, may it use a similar process for 
filing Form 940? However, if a state in which it is subject to unemployment tax does not 
allow the use of pay agent for unemployment tax purposes, the employer will have to 
file multiple SUTA returns. In such a situation, how will the IRS ensure the employer 
gets credit for all the state taxes?  
 
Recommendation 
 
Please include instructions to apply to the above situation. 
 
Jim Medlock, CPP 
 
IRS Response 
 
Do not adopt. 
 
If a company files its Forms W-2 and 941 using the pay agent method, it generally 
may not use a similar process for filing Form 940.  Exceptions may apply if the 
employer is a disabled individual or other welfare recipient receiving home-care 
service through a state or local program. 
 
If a state that is subject to unemployment tax does not allow the use of a pay 
agent for unemployment taxes, the employer will have to file multiple SUTA 
returns and the IRS will accept whatever is on the Form 940. 
 
 
 
2. Question 
 
The paid preparer section, which was Part 8, no longer has a separate number or 
designation, and it no longer uses the word optional.  It just has blocks for the preparer 
to fill in.  There are no draft instructions, but I assume this means providing the 
information is no longer optional.  It may have something to do with adding the 
employment tax preparers to the parties covered by the paid preparer accuracy 
penalties, but you may want to ask during the meeting.  They are also adding back a 
box for the 3rd party designee’s phone number, which was not on the 2007 form. 
 
Michael O’Toole, Esq. 
 
 
 



 25

IRS Response 
 
These changes are due to the mandatory requirement that the preparer sign the 
return for purposes of the paid preparer accuracy penalties.  The jurat that 
previously only applied to the taxpayer, now applies to both taxpayer and 
preparer.  Other changes in this area and the 3rd party designee block were made 
to standardize these areas of Forms 940, 941, and 944, etc.
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Form 941 
 
1. Problem 
 
There is confusion over what to report on line 2, which is currently described as 
“Wages, tips, and other compensation.” I have been asked by people whether it should 
be total gross wages or total federal taxable wages.  
 
The instructions do clarify this (page 4, second column). However, it may also be simply 
clarified on the form itself. 
 
Recommendation 
 
Change the description of line 2 to “Federal taxable wages, tips, and other 
compensation” or “Wages, tips, and other compensation includable in Form W-2 box 1.” 
 
Judy Hahn, CPP, PHR 
 
IRS Response 
 
Do not adopt.  We feel the addition of the word “Federal” should not be needed 
on a federal return and if we add it here we will have to add it to other lines and to 
many other forms.  We will cover the issue of gross vs. taxable wages in the 
instructions. 
 
 
 
 2. Problem 
 
This is an operations problem, not a form design or language problem, but we would 
like to bring it to your attention, and perhaps you can direct us appropriately.  
 
In discussions about penalty notices with several IRS customer service representatives, 
they have told me that a major cause of these notices is that the Schedule B is missing.   
 
Anytime there are multiple pages that cannot be stapled together there is the chance of 
a page being misplaced by the IRS or accidently not sent to the IRS. This causes 
penalty notices and work by employers in research, calls to the IRS, and 
correspondence back and forth. 
 
May we staple the Schedule B to Form 941? Is there anything else that can be done to 
reduce this problem? 
 
Barbara Whitley, CPP 
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IRS Response 
 
The Schedule B should not be stapled to the Form 941.  Form 941 is processed by 
scanning and stapling any of the pages causes processing problems.  We will 
advise processing of your concerns, but this is not the first time they have heard 
about the Schedule B problem.  We do not have a solution. 
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Form 1040, Schedule A (Instructions) 
 
1. Problem 
 
Clarification is needed on the deductibility of another state’s disability tax. At page A-2, 
third column, in a list of deductible state taxes, it states, “Mandatory deductions you 
made to the California, New Jersey, or New York Nonoccupational Disability Benefit 
Fund, Rhode Island Temporary Disability Benefit Fund, or Washington State 
Supplemental Workmen’s Compensation Fund." 
 
The instructions are silent about the Hawaii Disability Insurance deductions although 
they are very similar to New York. New York and Hawaii require that employers provide 
disability insurance for workers and "allow" the employer to recoup a portion of the 
premium through deductions from the employee. In New York the maximum deduction 
is $.60/week; in Hawaii the maximum is currently $4.21/week. 
 
Recommendation 
 
Clarify whether the Hawaii disability premiums are deductible.   
 
Nora Daly, CPP 
 
IRS Response 
 
The mandatory contributions that are listed as deductible as state and local 
income taxes are shown because guidance, usually revenue rulings, has been 
published that the taxes qualify to be deductible.  We will forward information 
about the Hawaii Temporary Disability Insurance to Chief Counsel. 
 
 
 
2. Problem 
 
Clarification is needed on the deductibility of other state and local taxes that are 
withheld from an employee’s pay, such as the Pennsylvania Local Services Tax. APA 
could compile a list of all non-income taxes that may be withheld from an employee’s 
pay. 
 
Scott Mezistrano, CPP 
 
IRS Response 
 
The list of contributions or amounts that are withheld from an employee’s pay 
that may be deductible is not meant to be all inclusive and we do not have space 
in the instructions to list every specific state or local withholding that may qualify 
to be deductible.  Chief Counsel would have to rule whether a given type of 
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withholding qualifies as a deductible tax before we could include it in the 
instructions. 
 
[Note from APA: APA is compiling the list of all non-income taxes that may be 
withheld from an employee’s pay. It will be forwarded to Chief Counsel for 
consideration. If it cannot be included in the printed instructions for Schedule A, 
perhaps it could be maintained on the IRS website.]  
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Form 2159, Payroll Deduction Agreement 
 
1. Problem 
 
Many employers do not know that they may decline to enter the agreement.  
 
Although the instructions include a sentence that begins, “If you agree to participate, …” 
the form itself isn’t as explicit. Because this is an IRS form, I believe many employers 
feel they don’t have a choice, but must participate, sign the Form, and begin the 
withholding. 
 
Recommendation 
 
On the instructions page, use bold face for ““If you agree to participate.”  
 
On the form itself, in the Employer section, provide two checkboxes, such as below. 
 
□  I agree to participate in the payroll deduction. 
□  I decline to participate in the payroll deduction. 
 
In addition, the Employer section should tell the employer, if it declines to participate, 
whether it needs to return the form to anyone. 
 
Nancy Larmore, CPP 
 
IRS Response 
 
We are unable to provide a response now.  Form 2159 is produced by IRS 
Collection, not Tax Forms and Publications.  We are passing this suggestion on 
to the office responsible for Form 2159. 
 
 
 


