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CORPORATE DISCLOSURE STATEMENT

The American Payroll Association (“APA”) is organized and operated as a
nonprofit corporation. APA has no parent corporations and no publicly held

company has any ownership interest in it.

[s/ Christopher A. Weals

CHRISTOPHER A. WEALS
Attorney

Dated: September 15, 2010
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IDENTITY OF THE AMICUS CURIAE

The American Payroll Association (“APA?”) is the country’s leading private
sector advocate for payroll issues. The APA is a nonprofit association representing
21,000 payroll professionals. The payroll professionals perform payroll processing
services for over 17,000 employers and for the major payroll service providers in
the United States, who in turn process payrolls for an additional 1.5 million
employers. As payroll specialists, APA’s members must determine proper
employment tax withholding; prepare and file accurate information returns and
statements; correct (when necessary) such information returns and statements;

calculate and deposit taxes; and maintain all necessary payroll records.

Quiality Stores’ situation is not unique. The APA is filing this amicus brief
because many of the APA’s more than 21,000 members have gone through
downsizings and are processing downsizing payments that constitute supplemental
unemployment compensation benefits under the Code. As permitted by federal
and state unemployment statutes, many of these workers simultaneously received
“supplemental unemployment compensation benefits” as defined in the Internal
Revenue Code of 1986, as amended, 26 U.S.C. §1 et. seq. (the “Code”).
Significant uncertainty exists among the APA’s members regarding whether these

benefits are subject to the payroll taxes under Subtitle C of the Code and how to

Vi
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process and correctly report such payments for federal payroll tax purposes. The
APA believes that the definitions in the Code and the regulations governing these
supplemental unemployment compensation benefits provide much greater clarity
and certainty than the administrative pronouncements issued by the Internal
Revenue Service (“IRS”). The APA files this amicus brief in support of the
Appellees. The Appellees and Appellant have read and consented to the filing of

this brief.

vii
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STATEMENT OF THE CASE

Quality Stores, Inc. (“Appellees”) paid downsizing benefits that it referred
to as “severance payments” to workers who were involuntarily terminated resulting
directly from reductions in force and the cessation of Appellees’ business
operations. The parties have stipulated that these payments constitute
“supplemental unemployment compensation benefits” (“SUB-Pay”) as that term is
defined in the Internal Revenue Code of 1986, as amended 26 U.S.C. 81 et. seq.
(“Code™). To avoid confusion and recognizing that the terminology employers use
to reference such downsizing payments is not determinative of the payments’
characterization as either severance or SUB-Pay, such payments are referred to
hereinafter as “downsizing payments.”

Appellees paid Federal Insurance Contributions Act (“FICA”) taxes and
federal income tax withholding (“FITW?”) on the downsizing payments. Appellees
do not challenge the treatment of these amounts as “wages” for FITW purposes
because Section 3402(0) “treats” SUB-Pay benefits “as if [they] were a payment of
wages” for FITW purposes. Appellees seek a refund of the employer and
employee FICA taxes on the basis that SUB-Pay does not constitute “wages” for

FICA purposes.
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STATEMENT OF THE ISSUE
For purposes of determining whether the district court correctly held that
the downsizing payments were not “wages” for FICA purposes, the fundamental
issue presented is whether the term “supplemental unemployment compensation
benefits” is defined by reference to a series of IRS administrative rulings or
whether the term is defined using the Code’s statutory definitions?
SUMMARY OF ARGUMENT
The parties agree that SUB-Pay is not taxable wages for FICA purposes.
They disagree on how to define SUB-Pay. In particular, they disagree on whether
to use the definition of “supplemental unemployment compensation benefits” set
forth in Sections 3402(0)(2)(A) and 501(c)(17)(D) (“Statutory SUB-Pay”) or as
unduly limited by a series of IRS administrative pronouncements (“Administrative
SUB-Pay”).!
Although it is undisputed that SUB-Pay is not remuneration for services
and is not wages for FICA purposes, the parties dispute whether this SUB-Pay

exclusion is determined by the Statutory or Administrative SUB-Pay definitions.

! Although unusual, SUB-Pay plans under either definition can include provisions
to pay subordinate or alternative benefits such as for unsubstantiated sick, accident
and medical expenses. The wage status of such alternative benefits depends on the
facts and circumstances. Appellees’ SUB-Pay Plan did not provide for subordinate
benefits.
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Appellees maintain they are entitled to FICA tax refunds under the Statutory SUB-
Pay definition citing Section 3402(0) and its legislative history. Appellant
maintains the Statutory SUB-Pay definition applies for FITW purposes but that the
SUB-Pay exclusion for FICA purposes is defined and derived solely from the IRS’
own administrative pronouncements—a SUB-Pay definition the IRS has pieced
together from a series of inconsistent revenue rulings issued over a 35-year period.
Appellant relies heavily on CSX Corp. v. U.S. (“CSX 1I”"), a case in which the
Federal Circuit acknowledges “this issue of statutory construction is complex and
that the correct resolution of the issue is far from obvious.” 518 F.3d 1328, 1340
(Fed. Cir. 2008).

The APA respectfully submits there would have been far less complexity
and the Federal Circuit in CSX Il would have adopted the Statutory SUB-Pay
definition as the “obvious” resolution of the issue if it had been appropriately
briefed on all relevant authority. In particular, the resolution of this “complex”
Issue becomes obvious by examining the SUB-Pay regulations promulgated
contemporaneously under Sections 501(c)(17) and 3402(o) which exclude
Statutory SUB-Pay from being reported as FICA wages. The application of the
Statutory SUB-Pay definition for FICA purposes is further reinforced by

examining the adoption and use of that definition by other Code sections, the
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Second Circuit Court of Appeals, the federal and state unemployment benefit
statutes and, although only the opinion of IRS attorneys, even various IRS rulings.
Due to mandatory space limitations, the APA only briefly addresses these
topics and does not restate the thoughtful analysis presented by the Court of
Federal Claims in CSX Corp. v. U.S., 52 Fed. CI. 208 (Fed. CI. 2002) (“CSX I”) or
the lower courts and the Appellees in this matter. Instead, except where noted or
further highlighted, the APA adopts by reference those positions and analyses.
ARGUMENT
l. Purpose of SUB-Pay and Points of Legal Agreement
FICA taxes are imposed on wages paid as remuneration for services
performed. Such downsizing payments do not compensate for past services for
which workers have been fully paid nor are they paid on account of performance-
related terminations. Instead, they are paid to reduce the financial stress of being
laid off through no fault of one’s own and to bridge the gap between periods of
active employment—a process employers understand can last weeks, or even
months.
The entire purpose and function of Statutory SUB-Pay is fundamentally
inconsistent with the concept of “wages,” which represent remuneration paid on
account of employment. SUB-Pay is distinct from severance or dismissal

payments which are generally paid to individuals who are terminated for their poor
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work performance. Statutory SUB-Pay is paid because an employee is prevented
from performing services “directly resulting” from an involuntary downsizing,
reduction in force or layoff or, as the IRS would say, to “promote the welfare of
employees laid off.” Rev. Rul. 60-330, 1960-2 C.B. 46. Treating SUB-Pay as
nonwages is consistent with an early principle underlying the Social Security
system that Congress wanted to prevent unemployed workers from earning “wage”
credits for future benefits (through the payment of FICA taxes) while
simultaneously receiving current benefits.

Although the parties disagree on how to define SUB-Pay for FICA
purposes, they do agree that SUB-Pay is exempt from FICA taxes. The APA
submits the parties likely agree on several additional legal points:

e The Code imposes payroll taxes under chapters 21-25 of Subtitle C—
Employment Taxes. These taxes consist of FICA, FITW, the Federal
Unemployment Tax Act (“FUTA”) and the Railroad Retirement Tax Act

(“RRTA?”) (collectively “Subtitle C taxes”);

2 The APA recognizes that exceptions now exist to the concept of “the stoppage of
accumulated credits for benefits while the insured is unemployed or sick.”

Relative to the Social Security Act Amendment of 1939: Hearing on H.R. 6635
Before the Committee on Ways and Means, 76th Cong. 1235-1236 (1939)
(statement of Dr. J. Douglas Brown, Princeton University).



Case: 10-1563 Document: 006110733680 Filed: 09/15/2010 Page: 14

e Congress has never specifically referenced any of the Administrative SUB-
Pay definitions but it does specifically reference the Statutory SUB-Pay
definition for tax and unemployment benefit purposes;

e Section 3304(a)(11) incorporates the Statutory SUB-Pay definition by cross-
reference to the federal-state extended unemployment statutes;

e Statutory SUB-Pay is one element used by the IRS and most state
legislatures to determine eligibility to receive extended federal-state
unemployment benefits;

e Congress enacted Section 3402(0) to treat Statutory SUB-Pay as “wages” for
FITW purposes because “present law” excluded SUB-Pay from FITW
wages;

e Priorto 1971, Treasury regulations required Statutory SUB-Pay to be
reported on Forms 1099; and

e After 1970, Treasury regulations required Statutory SUB-Pay to be reported
on Forms W-2 due to the FITW wage treatment imposed by Section
3402(0).

Il.  The Code and Regulations Consistently Adopt the Statutory SUB-
Pay Definition

In all of its references to SUB-Pay, Congress has never once adopted (or,

for that matter, even referenced in legislative history) the Administrative SUB-Pay
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definitions relied upon by the Appellant. Instead, Congress consistently uses the
clear, objective Statutory SUB-Pay definition for federal tax and federal
unemployment benefit purposes, including Sections 62(a)(12), 419A, 501(c)(17),
3304(a)(11) and 3402(0).
A.  Code Section 501(c)(17)(D)—Congress enacted Section
501(c)(17) in 1960 to extend tax-exempt status to trusts used to fund SUB-Pay
benefits. As part of this statutory scheme, Section 501(c)(17)(D)(i) defines
“supplemental unemployment compensation benefits” as:
benefits which are paid to an employee because of his involuntary
separation from the employment of the employer (whether or not such
separation is temporary) resulting directly from a reduction in force,

the discontinuance of a plant or operation, or other similar conditions.
(emphasis added).

Although SUB-Pay does not constitute “wages” or “remuneration for services” for
Subtitle C purposes, it has always been subject to federal income taxes.

In 1968, the IRS published final SUB-Pay regulations to reflect the
enactment of Section 501(c)(17). The regulations impose Form 1099 information
reporting on payments of $600 or more of Statutory SUB-Pay. Treas. Reg.
81.501(c)(17)-2(j) and 81.6041-2(b). (See Addendum T.D. 6972.) It is impossible
to report Subtitle C wages and withhold payroll taxes on Forms 1099. Notably,
only Forms W-2 can be used to report wages. Treas. Reg. §1.6041-2(a). If the IRS

believed, as Appellant now insists, that Statutory SUB-Pay was wages for FICA
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purposes, then it would have drawn the distinction between Administrative and
Statutory SUB-Pay and required the reporting of Statutory SUB-Pay on Forms W-
2 for FICA and FITW purposes. Instead, it imposed Form 1099 reporting on
Statutory SUB-Pay, not just Administrative SUB-Pay. Treas. Reg. 81.501(c)(17)-
2(j). (See Addendum.)

The legislative history of Section 501(c)(17) discusses the relevance of
post-termination employment by SUB-Pay recipients—an issue discussed later in
this brief. While it can take weeks, months or longer for members of a downsized
workforce to find new gainful employment, SUB-Pay recipients need not remain
unemployed while receiving Statutory SUB-Pay benefits. The House bill would
have defined SUB-Pay as “benefits which are paid to an employee because of his
involuntary unemployment (whether or not temporary) resulting directly from a
reduction in force, the discontinuance of a plant or operation, or other similar
conditions.” S.Rep. No. 86-1518, at 1-4 (1960), reprinted in 1960-2 C.B. 756,
759. As enacted, Congress replaced the phrase “involuntary unemployment” with
the phrase “involuntary separation from the employment of the employer.” Id.

Congress intended that downsized employees can continue to receive SUB-
Pay even though they obtain other employment after they are terminated. This is
consistent with the legislative intent underlying the enactment of the Social

Security Act of 1935 that “prevention of unemployment is very much more
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important than compensation for unemployment.” 79 Cong. Rec. 9361 (1935).
(See Addendum.) Congress wanted to provide every incentive to encourage
reemployment rather than providing any incentive to stay unemployed. Requiring
ongoing unemployment as a condition for SUB-Pay benefits could act as a
disincentive for many workers and lessen their efforts to timely reenter the
workforce.

The Treasury regulations follow Congressional intent and authorize SUB-
Pay to be paid to “an employee who has, subsequent to his separation from the
employment of the employer, obtained other part-time, temporary, or permanent
employment.” Treas. Reg. 81.501(c)(17)-2(a). A former employee who obtains
new permanent employment is generally not eligible for government
unemployment benefits. Therefore, neither the legislative history nor IRS
regulations impose post-separation unemployment (nor by analogy a mandatory
link to governmental unemployment benefits) as a requirement for a benefit to
constitute Statutory SUB-Pay. (See infra pp. 19-21).

B.  Code Section 3402(0)—The imposition of Form 1099
reporting on Statutory SUB-Pay benefits meant the IRS in 1968 did not consider
Statutory SUB-Pay to constitute wages for any Subtitle C purposes. SUB trusts
and employers were not permitted to withhold income taxes on these non-wage

payments even though they remained subject to income taxes. As a result, SUB-
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Pay recipients experienced adverse tax consequences for failing to satisfy their
year-end federal income tax obligations. Congress enacted Section 3402(0) in
1969 to alleviate this year-end tax burden.

Section 3402(0) imposes FITW on SUB-Pay because “although these
benefits are not wages” they are “generally taxable income to the recipient” and
“the absence of withholding on these benefits may require a significant final tax
payment by the taxpayer receiving them.” S.Rep. No. 91-552, at 268 (1969).
Congress defined SUB-Pay “[f]or purposes of this chapter [Chapter 24—
Collection of Income Tax at Source on Wages]” by adopting almost verbatim the
Statutory SUB-Pay definition in Section 501(c)(17).

The legislative history illustrates Congress’ understanding that Statutory
SUB-Pay benefits do not represent remuneration for services and are excluded
from wages:

Present law—Under present law, supplemental unemployment

benefits are not subject to withholding because they do not constitute
wages or remuneration for services.

General reasons for change—Supplemental unemployment
compensation benefits paid by employers are generally taxable
income to the recipient. Consequently, the absence of withholding on
these benefits may require significant final tax payment by the
taxpayer receiving them. The committee concluded that although
these benefits are not wages, since they are generally taxable
payments they should be subject to withholding to avoid the final tax
payment problem for employees. (emphasis added.)

10
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S.Rep. No. 91-552, at 268 (1969). The Senate Report concludes that “[t]he
withholding requirements applicable to withholding on wages are to apply to these
non-wage payments.” Id. at 206 (emphasis added). But for Section 3402(0),
Statutory SUB-Pay benefits retain their actual character as non-wages for FITW
purposes.

Appellant’s argument that the legislative history’s “present law” discussion
“necessarily refers” to the Administrative SUB-Pay definition distorts this
legislative history—especially in light of the total absence of any direct or indirect
Congressional reference to any IRS rulings. The 1968 information reporting
regulations issued under Section 501(c)(17) brought this “final tax payment” issue
to the forefront. The simplest explanation is also the best and most logical
interpretation of the “present law” reference, i.e., Congress in 1969 was necessarily
referring to Statutory SUB-Pay because it was trying to resolve the year-end tax
burden accentuated by the new Section 501(c)(17) regulations which, unlike the
IRS rulings, constituted “present law.”

Standing alone, the 1968 information reporting regulations provide
compelling support for the non-wage treatment of statutory SUB-Pay. Any doubt
Congress and the IRS both understood SUB-Pay was not wages for payroll tax and
information reporting purposes was removed by Treasury regulations published in

1970 to effectuate new Section 3402(0)’s deemed wage treatment, including

11
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modifying the Section 501(c)(17) regulations and the information reporting
regulations. (See Addendum T.D. 7068). The Form 1099 reporting formally
remained in effect. It was superseded “[h]Jowever if the payments from such trust
are subject to income tax withholding under Section 3402(0).” If withholding is
required under Section 3402(0), then “in lieu of such annual information return
[Form 1099], the returns of income tax withheld from wages [Forms W-2]” must
be filed. In short, mandatory Form W-2 reporting replaced Form 1099 reporting
for all Statutory SUB-Pay benefits paid after December 31, 1970, but only for
purposes of satisfying Section 3402(0)’s deemed wage treatment, i.e., only for
FITW purposes. See Treas. Reg. §1.6041-2(b).

These regulations demonstrate that Congress and the IRS understood that
Statutory SUB-Pay was not wages for Subtitle C purposes under “present law”
prior to Section 3402(0)’s enactment. As further confirmation of the present law
interpretation, the IRS issued Rev. Rul. 77-347, 1977-2 C.B. 362, several years
later specifically clarifying that the Statutory SUB-Pay definition under
Section 3402(0) was the present law test for Subtitle C purposes.

While Appellant is currently confused regarding Congressional intent, the
contemporaneous SUB-Pay regulations demonstrate that both Congress and the

IRS understood that the “present law” wage exclusion meant Statutory SUB-Pay

12
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was not “wages” or remuneration for services for any Subtitle C purposes—absent
the deemed treatment under Section 3402(0).

C.  Other Code References—SUB-Pay is referenced in several
additional Code sections. Each time Congress defines SUB-Pay, it uses the
Statutory SUB-Pay definition. The Code never defines SUB-Pay by direct or
indirect reference to one of the Administrative SUB-Pay definitions. See 26
U.S.C. 88 62(a)(12), 419A(f)(1). The Code’s specific references to “SUB-Pay”
mean that Congress did not intend the term to be subsumed in “dismissal pay.”
This is clearly illustrated by Section 419A(f)(1), where Congress defines SUB-
Pay and severance pay in juxtaposition to each other. Even the IRS’ own
regulations adopt the Statutory SUB-Pay definition without even mentioning or
drawing a distinction to the Administrative SUB-Pay definition. See Treas. Reg.
§1.501(c)(17)-1.

I11.  Courts Apply the Statutory SUB-Pay Definition
Six courts have examined whether the Statutory SUB-Pay definition applies
for FICA purposes. All but one of these courts have adopted the position that the
Statutory SUB-Pay definition applies for purposes of determining the FICA
“wage” exclusion.
A. CSXCorp. Inc. v. U.S.—The Court of Federal Claims in

CSX | specifically analyzed and rejected the application of the Administrative

13
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SUB-Pay exclusion found principally in Rev. Rul. 56-249, 1956-1 C.B. 488, as
the applicable test for FICA (and RRTA) purposes.

Although the Federal Circuit reversed CSX | seven years later, it recognized
that the “lucid analysis” in CSX | had “substantial force,” including its analysis of
Rowan Cos. v. U.S., 452 U.S. 247 (1981). Despite recognizing the ongoing
validity of Rowan, the Federal Circuit held that Section 3402(0) precluded a
finding of a FICA tax exclusion. While acknowledging its own struggles with the
“complex” issue of statutory construction and that “the correct resolution of the
issue is far from obvious,” the Federal Circuit nonetheless held that the IRS
administrative rulings, not the statutory definitions, apply for determining the
SUB-Pay exemption for Subtitle C purposes. 518 F.3d at 1340.

B.  Quality Stores, Inc. v. U.S.—In Quality Stores, Inc. the
Bankruptcy Court adopts the analysis in CSX I. 383 B.R. 67 (Bankr. W.D. Mich.
2008). Relying on the similarity in the definition of “wages” for FICA and FITW
purposes, the court held that the Statutory SUB-Pay definition in Section 3402(0),
the Supreme Court’s opinion in Rowan and the “decoupling amendment” all
require a similar FICA exclusion. On appeal, the District Court affirmed noting a
contrary result can only be reached by a strained construction of the statutes at

issue, U.S. v. Quality Stores, Inc., 424 B.R. 237 (W.D. Mich. 2010).
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C. NYSA-ILA Container Royalty Fund v. Comm’r—In NYSA-
ILA Container Royalty Fund v. Comm’r, 847 F.2d 50 (2d Cir. 1988), the Second
Circuit adopts the Statutory SUB-Pay definition as the test to determine whether a
payment constitutes SUB-Pay and is excluded from taxable “wages” for FICA
and FUTA purposes. Appellant’s brief completely ignores the Second Circuit’s
decision even though Appellant relied heavily upon NYSA-ILA in an earlier action
before this Court. See Sheet Metal Workers Local 141 v. U.S., 64 F.3d 245 (6th
Cir. 1995).

In NYSA-ILA, the IRS had previously issued a favorable ruling to the Fund
that its payments “constitute supplemental unemployment benefits within the
meaning of Section 501(c)(17) and, therefore, are not wages for purposes of the
FICA and the FUTA.” (emphasis added). I.R.S. Priv. Ltr. Rul. 7937003 (May 30,
1979). The Fund subsequently filed a refund suit seeking to extend the IRS’
adoption of the Statutory SUB-Pay definition as the applicable test to certain
“containerization” payments provided to dockworkers.

The district court took notice that the definition of “wages” was to be
broadly construed and that dismissal payments specifically constitute wages for
FICA and FUTA purposes. Significantly, while Appellant presently asserts

dismissal pay and SUB-Pay are synonymous, it maintained otherwise in NYSA-
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ILA. The court draws direct contrast with the FICA and FUTA treatment to be
accorded Statutory SUB-Pay and dismissal pay:
Such dismissal payments are to be distinguished from supplemental
unemployment benefits . . . . which are “paid to an employee. . . .
because of an employee’s involuntary separation from
employment. . . . resulting directly from a reduction in force, the

discontinuance of a plant or operation, or other similar conditions” 26
U.S.C. 83402(0)(2)(A).

NYSA-ILA Container Royalty Fund v. Comm’r, 684 F.Supp. 783, 785 n.3
(S.D.N.Y. 1987). The court held containerization benefits were “wages” because
they applied to all workers, including those who were never terminated.

On appeal to the Second Circuit, one of the Fund’s arguments was that
containerization benefits constituted SUB-Pay and, therefore, were excluded from
“wages” for FICA and FUTA purposes. 847 F.2d at 53. Contrary to its position
here, the Government argued in NYSA-ILA that Statutory SUB-Pay and “wages”
are “mutually exclusive” and that SUB-Pay is not an exception that is merely
carved out of a category of wages (e.g., an exception from dismissal pay as
Appellant presently asserts). Adopting the Statutory SUB-Pay definition to define
SUB-Pay for Subtitle C purposes, the Second Circuit recognized that SUB-Pay as
defined in Section 501(c)(17) is generally excluded from wages and it applied the

definition in pari materia for FITW (except post-1970), FICA, and FUTA
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purposes.® The containerization benefits were not SUB-Pay because they did not
depend upon an “involuntary separation from employment.” 1d.

IV. Appellant Defines SUB-Pay Relying on a Series of Inconsistent,
and Unadministrable Administrative Pronouncements

A.  Overview—The IRS has modified its approach to SUB-Pay
and its Administrative SUB-Pay definition as new issues and fact patterns arise.
The IRS reserves the right to make additional future modifications as it sees fit.
This mutable and ad hoc approach to developing payroll guidance has created
inconsistent and confusing definitions. The lack of consistency between the
pronouncements substantially impairs, if not invalidates, the deference to be
shown by this Court to Rev. Rul. 90-72, 1990-2 C.B. 211, and the entire “series of
administrative pronouncements.” The inconsistencies in the IRS’ position are
illustrated by examining a trilogy of SUB-Pay rulings issued during the thirteen

year period from 1977 to 1990.

® The reference to “in general” refers to the fact that alternative or subordinate
sick, accident and medical benefits paid from SUB-Pay plans may be taxable
wages.

* A revenue ruling is not entitled to the same deference as a statute or regulation,
nor does it have the force of law. The degree of deference extended depends upon
the ruling’s thoroughness, reasoning, consistency with earlier/later
pronouncements, and persuasive powers. Appoloni v. U.S., 450 F.3d 185 (6th Cir.
2006) (citing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)).
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B. Revenue Ruling 77-347—Rev. Rul. 77-347 was issued

shortly after Section 3402(0) and the final regulations were adopted. Not

surprisingly, it reflects the position of the statute, legislative history and the

regulations that the Statutory SUB-Pay definition is the relevant definition for

Subtitle C purposes:

Since the supplemental unemployment plan in Rev. Rul. 56-249 and
the plan in the instant case are substantially the same, the fact that
benefits under the plan are not tied to the State’s unemployment
benefits is not a material or controlling factor. The payments under
both plans are supplemental unemployment compensation benefits as
defined in Section 3402(0) of the Code.

Accordingly, the payments from the trust received by the former
employees are not “wages” for the purposes of the Federal Insurance
Contributions Act and the Federal Unemployment Tax Act. Further,
the payments are includible in the gross income of the recipients for
the year in which received, and are subject to the Collection of
Income Tax at Source on Wages. (emphasis added)

The word “accordingly” only references the highlighted sentence and its

statement that the plans constitute SUB-Pay under Section 3402(0).> Even if

“accordingly” refers to the two preceding sentences, then Rev. Rul. 77-347 still

stands for the proposition that (i) SUB-Pay is defined in pari materia for Subtitle C

> Appellant negatively discusses Rev. Rul. 77-347, but most of the ruling
continues to reflect the current IRS position. The only portion of Rev. Rul. 77-347
that the IRS claims is no longer applicable is that portion which states SUB-Pay
does not have to be tied to state unemployment benefits to receive non-wage
treatment.
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purposes, and (ii) the Statutory SUB-Pay definition has ongoing relevance (if not
being determinative) for defining “wages” for all Subtitle C purposes.

C. Revenue Ruling 80-124—Rev. Rul. 80-124, 1980-1 C.B. 212,
is the most overlooked of the SUB-Pay rulings. It provides the following
summary of the IRS’ position on the interrelationship and coordination between
the Administrative and the Statutory SUB-Pay definitions, as well as summarizing
the critical elements of Rev. Rul. 56-249 (the IRS seminal SUB-Pay ruling):

In order for a payment to qualify as a supplemental unemployment
benefit payment under Rev. Rul. 56-249, 1956-1 C.B. 488 and Rev.
Rul. 60-330, 1960-2 C.B. 46, the employee must have no right, title,
or interest in the payment or the company contribution to provide the
payment until the employee is laid off, and the payment must be made
for a layoff that is involuntary on the part of the employee. See
Section 3402(0)(2)(A) of the Code, which defines supplemental
unemployment compensation benefits for the purpose of treating them
as wages subject to income tax withholding, and Section
501(c)(17)(D)(i) which defines the benefits for purposes of the
exemption from federal income tax of trusts paying them. Both Code
Sections provide that the payment must be based on the involuntary
separation of an employee from the employment of the employer only
when such separation is one resulting directly from a reduction in
force, the discontinuance of a plant or operation, or other similar
condition.

Rev. Rul. 80-124 applies this test for FICA and FUTA purposes. Reading
the “four corners” of the ruling, a payment only needs to satisfy this single
paragraph to constitute SUB-Pay for FICA and FUTA purposes. Although

Appellant fails to address this ruling in its brief, the IRS continues to rely on Rev.
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Rul. 80-124 as reflecting the IRS’ current position. See e.g., I.R.S. Priv. Ltr. Rul.
200709056 (Mar. 2, 2007).

D. Revenue Ruling 90-72—Rev. Rul. 90-72 is the most
controversial ruling. The IRS seeks to reverse course on its earlier interpretations
and turn the clock back to 1956. The IRS takes the position Section 3402(0) no
longer has relevance and that “[f]Jor FICA and FUTA purposes, SUB-Pay is
defined solely through a series of administrative pronouncements published by the
Service.”® The IRS adopts this new position without discussing the substantial
contrary authority, including Rev. Rul. 80-124, NYSA-ILA, the existing FUTA
linkage between Statutory SUB-Pay/government unemployment benefits, and
more importantly, the SUB-Pay information reporting regulations issued under
Sections 501(c)(17) and 3402(0). This failure to reconcile, much less even
mention, these authorities substantially impairs the deference to be accorded to
Rev. Rul. 90-72 under Appoloni. 450 F.3d 185.

Rev. Rul. 90-72 concedes the Administrative SUB-Pay definition can only

be discerned by piecing together elements from six rulings published over a 35-

® Although Rev. Rul. 90-72 seeks to eliminate the relevance of Section 3402(0), it
actually adopts the Statutory SUB-Pay terminology “supplemental unemployment
compensation benefits,” not the administrative terminology of “supplemental
unemployment benefits” generally used by the IRS in its earlier administrative
pronouncements. However, it replaces this statutorily defined term with its own
administrative definition.

20



Case: 10-1563 Document: 006110733680 Filed: 09/15/2010 Page: 29

year period. In particular, to develop and administer a SUB-Pay Plan that satisfies
this “series of administrative pronouncements,” employers must separately
examine the different rulings, especially the features of the plan in Rev. Rul. 56-
249 published over fifty years ago.

This examination process produces a cumbersome, inconsistent and
effectively unadministrable definition. The process is so disjointed that the IRS
and the Federal Circuit in CSX Il can only agree on five factors in the IRS’s
administrative approach. While the IRS consistently identifies an eight-factor test
in Rev. Rul. 56-249, the Federal Circuit only identifies six relevant factors.

CSX 11, 518 F.3d at 1335. The Federal Circuit drops three of the IRS’ factors in
Rev. Rul. 56-249 (factors 2, 5 and 6) and adds one new factor.

If, after devoting vast amounts of time and resources analyzing the rulings,
the IRS and the Federal Circuit cannot agree on the relevant factors described in
Rev. Rul. 56-249, how can the typical employer and its payroll department expect
to do any better? This difference between the IRS and Federal Circuit illustrates
the Court of Claims concerns that Rev. Rul. 56-249 fails to analyze or explain why
each of the conditions is relevant to the wage determination. CSX I, 52 Fed. Cl. at
216-17. For example, what are the required “conditions subsequent” the IRS

imposes under Rev. Rul. 56-249 and why are they relevant?
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The APA respectfully submits that Rev. Rul. 90-72’s piecemeal subjective
approach is unclear and inconsistent with Congress’ clear, objective and long-
standing statutory approach adopted for Subtitle C purposes and unemployment
benefit purposes. The ruling’s approach is also contrary to the Supreme Court’s
admonition in Central Illinois Public Service v. U.S. that “the employer's
obligation to withhold be precise and not speculative.” 435 U.S. 21, 31-32 (1978).
The approach taken by the administrative rulings is both imprecise and speculative
and cannot be the definition Congress referenced when it referred to the nonwage
treatment of SUB-Pay under “present law.”

V. Linkage of SUB-Pay to Government Unemployment Benefits

A.  The Linkage Requirement is Unadministrable Under
Current State Unemployment Rules

The imprecise and speculative nature of Rev. Rul. 90-72 is compounded by
its attempt to impose a “tie” or “link” between an employee’s receipt of SUB-Pay
benefits and the receipt of government unemployment benefits. This linkage
requirement is contrary to the legislative history and regulations under Section
501(c)(17) which allow SUB-Pay to be paid even though the down-sized worker
has found new employment. See supra at pp. 7-8.

The ruling does not explain how a plan must be drafted or administered to

ensure that “the payments must be designed to supplement state unemployment
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benefits.” The ruling fails to explain the required linkage to even the most basic
state unemployment elements such as the applicable waiting periods, the amount of
permissible SUB-Pay or the impact on extended unemployment benefits. The
legislative history to the 1935 Act illustrates why the failure to identify and explain
the required links creates problems for multi-state employers:

Freedom of choice or permission to the States to determine for

themselves what type of unemployment-compensation law they wish

to adopt is in accord with the entire theory of the Social Security

Act.... The States are left free to determine whether they wish to have

employee contributions or not, what waiting period there shall be,

what the rate of benefit shall be, the duration of benefits, and every
other feature of a compensation law....

79 Cong. Rec. 9360 (1935). The APA submits any attempt by one plan to create
links to multiple state requirements creates an insurmountable administrative
hurdle for even sophisticated multi-state employers. While many states may have
had similar rules in 1956, the current state rules can and do vary significantly.

Any number of requirements in one state can actually cause disqualification
in other states. For example, assume a company operating in North Carolina,
Georgia and Oklahoma adopts a plan that satisfies each of the relevant factors in
Rev. Rul. 56-249 (both the IRS’ 8-factor test and the Federal Circuit’s 6-factor
test), except it does not have a trust (as permitted by Rev. Rul. 60-330) and it
covers only union employees. The weekly Administrative SUB-Pay benefits

would disqualify the company’s former employees from receiving state
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unemployment benefits in all three states: North Carolina (no trust), Georgia
(failure to cover all employees) and Oklahoma (for paying instaliments). If the
weekly benefits were converted to a lump sum (impermissible under Rev. Rul. 90-
72), then the Oklahoma workers would qualify for state unemployment benefits in
the ensuing weeks.

Even if an employer has the resources to draft and administer a plan to take
into account the eligibility differences of all 50 states, employers and their payroll
departments cannot know whether their efforts ultimately satisfy the IRS” desired
links to state unemployment, especially if the IRS and the Federal Circuit cannot
agree upon the relevant features of an Administrative SUB-Pay plan under Rev.
Rul. 90-72.

B.  The Statutory SUB-Pay Definition is Per Se Linked to
Government Unemployment Benefits

The APA believes the linkage issue is moot because Section 3304(a)(11)
establishes linkage between Statutory SUB-Pay and the eligibility provisions for
government unemployment benefits. The FUTA provisions provide the Secretary
of Labor shall approve any state unemployment laws submitted for federal funding
and the FUTA tax credit under the joint federal-state unemployment system.
Among other requirements, state extended unemployment compensation must “be

payable as provided by the Federal-State Extended Unemployment Compensation
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Act of 1970” (“EUCA”). Section 3304(a)(11). EUCA pays extended government
unemployment benefits during periods of heavy and ongoing unemployment such
as currently exists in the United States.

The Statutory SUB-Pay definition is one component used by EUCA and
Section 3304(a)(11) to determine whether terminated workers maintain ongoing
eligibility for government unemployment benefits. More specifically, extended
unemployment benefits are denied by Section 202(a)(3)(D)(i) if the involuntarily
terminated employee fails to accept a valid employment offer that would pay an
amount exceeding “the sum of (1) the individual’s average weekly
[unemployment] benefit amount ... plus (2) the amount (if any) of supplemental
unemployment compensation benefits (as defined in Section 501(c)(17)(D) of the
Internal Revenue Code . . . ) payable to such individual for such week . . .”
(emphasis added). (See Addendum)

As originally enacted in 1970, EUCA contemplated the simultaneous
receipt of SUB-Pay and state unemployment benefits, but it failed to define SUB-
Pay for unemployment benefit purposes. Congress could easily have adopted the
Administrative SUB-Pay definition but instead it added the highlighted
parenthetical in 1980 linking the benefits to Statutory SUB-Pay as defined in
Section 501(c)(17)(D). If the Administrative SUB-Pay definition represented

“present law” for payroll tax purposes when Section 3402(0) was enacted in 1969,
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then it is reasonable to expect Congress would continue to use the same definition
to create this unemployment benefits linkage between the FUTA provisions in
Subtitle C and the EUCA and state unemployment benefit systems.

Congress was likely aware of the IRS’ series of flip-flopping revenue
rulings and its state-by-state subjective approach. If so, this explains why
Congress instead enacted a clear, objective SUB-Pay definition. By adopting the
Statutory SUB-Pay definition, Congress once again demonstrated its understanding
of “present law” and its intent to apply its own Statutory SUB-Pay definition for
Subtitle C and unemployment benefit purposes.

Most states satisfy this FUTA requirement by specifically linking the
Statutory SUB-pay definition with their own statutory framework for extended
unemployment benefits. For example, Michigan (Appellees’ corporate
headquarters) specifically cross references the Section 501(c)(17) SUB-Pay
definition as part of its extended unemployment provisions and allows the
simultaneous receipt of unemployment benefits and Statutory SUB-Pay. See Mich.
Comp. Laws 8§ 421.64(7)(c). This specific incorporation allows the Secretary of
Labor to certify that Michigan laws link to the federal FUTA requirements.

In summary, Rev. Rul. 90-72’s failure to address or distinguish either
Section 501(c)(17), the FUTA-EUCA linkage or the other contrary authority

invalidates the persuasive force of the ruling, including the administrative linkage
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requirements. Even if administrative linkage to government unemployment
benefits is valid, Congress and states such as Michigan specifically recognize that
terminated employees may simultaneously receive Statutory SUB-Pay and
extended unemployment benefits. In short, Statutory SUB-Pay is per se linked by
FUTA to state unemployment and provides support for the exclusion of Statutory
SUB-Pay from wages for both FUTA and FICA purposes.
V1. Appellant’s Legislative History Analysis of Dismissal Pay is
Irrelevant Because SUB-Pay and Dismissal Pay are Mutually
Exclusive
Appellant argues the legislative histories to the Social Security
Amendments of 1939 and 1950 demonstrate Congress intended to treat all
dismissal pay and severance pay as FICA wages. Appellant maintains the
legislative history analysis is relevant because SUB-Pay is equivalent to severance
and dismissal pay and, therefore, is wages unless an exception from wages exists.
Appellees maintain SUB-Pay does not constitute wages or remuneration for
services so imposing such payments to FICA taxes would require specific
inclusion.
The APA concurs with Appellees’ analysis that Appellant has incorrectly
analyzed and overlooked important elements to the legislative history. More could

be added to the legislative history analysis if space permitted, but it would be an

irrelevant exercise since SUB-Pay is not a subset of or synonymous with dismissal
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or severance pay from a federal tax perspective—notwithstanding such terms are
commonly used for nontax purposes to describe a broad spectrum of payments to
terminated workers.

SUB-Pay plans did not exist in 1950 so Congress could not have intended
to reference or address SUB-Pay. Furthermore, the FITW regulations treat SUB-
Pay and dismissal pay differently. Cf. Treas. Reg. 831.3401(a)-1(b)(4) with
831.3401(a)-1(b)(14)(ii). In fact, these FITW regulations have specifically
included dismissal pay as wages since 1945. If all SUB-Pay was a subset of or
synonymous with dismissal pay, then it was unnecessary for Congress to enact
Section 3402(0) and for the IRS to issue Treas. Reg. §31.3401(a)-1(b)(14)(ii)
specifically including SUB-Pay as wages, i.e., “present law” would have already
included (not excluded) SUB-Pay as wages. See also Section 419A(f)(1) and
Treas. Reg. 81.419A (SUB-Pay and severance are distinguished and defined
differently).

The issue of whether SUB-Pay and dismissal pay are treated similarly for
FICA purposes under the 1950 Amendments was actually addressed in NYSA-ILA.
Recognizing the term “wages” is to be broadly construed, the district court stated
that for FICA tax purposes “dismissal payments are to be distinguished from
supplemental unemployment benefits” as defined under Section 3402(0)(2)(A).

684 F. Supp. at 785 n.3. On appeal, the Government argued SUB-Pay and wages
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are “mutually exclusive” — a position diametrically opposite from that taken by
the Government here.” 847 F.2d at 53. The Second Circuit ultimately did not
address whether SUB-Pay and wages are mutually exclusive, only because it
concluded the payments at issue were wages for Subtitle C purposes since the
payments did not satisfy the Statutory SUB-Pay definition.

In summary, the APA agrees with Appellees that the legislative history
analysis is a “red herring.” The Government correctly analyzed the issue in NYSA-
ILA that SUB-Pay and wages are mutually exclusive and that dismissal pay and
SUB-Pay are not synonymous. Appellant has failed to mention or explain why it
has now abandoned that litigating position, especially since it has previously asked
this Court to adopt NYSA-ILA. See Sheet Metal Workers, 64 F.3d 245.

VIl. The Decoupling Amendments Only Apply to Regulatory Wage
Exclusions

The Supreme Court in Rowan held the FICA, FUTA and FITW statutes are
to be interpreted in pari materia because Congress defined “wages” using
“substantially identical language” for these three Subtitle C obligations. Rowan,
452 U.S. at 249. The Rowan principle, much like Central Illinois, is premised on

“congressional concern for ‘the interest of simplicity and ease of administration.””

" NYSA-ILA belies Appellant’s assertion in its brief that there is no legal authority
that “suggests that SUB-Pay, by inherent nature, is not wages.” Brief of Appellant
at 24.
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Rowan, 452 U.S. at 255; Central Illinois, 435 U.S. at 27. While supporting the
substantive result in Rowan, Congress decided to override the Supreme Court’s
reasoning in Rowan, insofar as the Supreme Court had concluded that any
regulatory exclusion from FITW necessarily had to be extended to FICA and
FUTA taxes.

The FICA and FUTA “decoupling amendments” provide “[n]othing in the
regulations prescribed for purposes of chapter 24 (relating to income tax
withholding) which provides an exclusion from ‘wages’ as used in such chapter
shall be construed to require a similar exclusion from ‘wages’ in the regulation
prescribed for purposes of this chapter.” (emphasis added). Sections 3121(a),
3306(b). Both decoupling amendments were added in 1983 in response to Rowan

to allow for regulatory distinctions when defining wage exclusions between the

FITW and the FICA/FUTA provisions. The analyses of the Appellees, the courts
below and even both courts in CSX accurately address Rowan, its ongoing validity
and the “decoupling amendments,” thereby eliminating any need for extensive
additional discussion here.

The decoupling amendments depend on the issuance of regulations that
establish distinctions between wage exclusions for FICA and FITW purposes. The
APA submits the decoupling amendments are inapplicable because, quite simply,

the issue presented relates to a statutory and regulatory deemed wage inclusion, not
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a FITW regulation which provides a wage exclusion. The IRS is certainly

permitted to issue regulations with the force of law to alter the equal treatment of
SUB-Pay for Subtitle C purposes. However, the decoupling amendments are not
self-effectuating so that the IRS’ failure to issue regulations defeats Appellant’s
decoupling argument.

Appellant’s argument is further undercut by existing authority which
actually uniformly adopts nonwage treatment of Statutory SUB-Pay for Subtitle C
purposes, including information reporting regulations that treat Statutory SUB-Pay
in pari materia for Subtitle C wage purposes.

As discussed supra, the SUB-Pay regulations under Section 501(c)(17)
imposed Form 1099 reporting on Statutory SUB-Pay, thereby, excluding all such
Statutory SUB-Pay benefits from wages and from Form W-2 reporting. When
Section 3402(0) was enacted in 1969 to address the “final tax payment problem”
that the 1968 Form 1099 reporting had accentuated, the IRS immediately issued
new final SUB-Pay regulations that require Statutory SUB-Pay to be reported as
FITW wages on Forms W-2, but only for FITW purposes. Read together, the
SUB-Pay and information reporting regulations require Statutory SUB-Pay to be
treated as nonwages for all Subtitle C purposes (other than the deemed FITW wage

treatment after 1970). Instead of decoupling the wage definition, the SUB-Pay and
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information reporting regulations actually strengthen the nonwage treatment for
Statutory SUB-Pay.

The Second Circuit in NYSA-ILA also defined Statutory SUB-Pay in pari
materia for Subtitle C purposes—even highlighting how the definition operates
consistently for the years preceding and following Section 3402(0)’s enactment.
Likewise, although not constituting regulations (or “present law”), some IRS
administrative rulings define SUB-Pay synonymously for Subtitle C purposes. For
example, Rev. Rul. 80-124 correctly states:

Supplemental unemployment benefits are not wages under Sections
3121(a) and 3306(b) of the Code. They are, however, treated as

wages for purposes of federal income tax withholding under Section
3402(0).

See also Rev. Rul. 77-347. But for this deemed FITW wage treatment, these
rulings clearly would treat Statutory SUB-Pay as excluded from wages for all
Subtitle C purposes.

FICA regulations specifically including SUB-Pay in wages (similar to
Section 3402(0) and its FITW regulations) are the only method by which the IRS
can overcome the effects of Rowan, the decoupling amendments and the
authorities that already apply the Statutory SUB-Pay definition synonymously for
purposes of determining the SUB-Pay wage exclusions for Subtitle C purposes.

The IRS has the authority and has had ample time to adopt contrary regulations
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reflecting its administrative positions. While it has actively considered such
regulations, it has chosen not to issue them. Unlike its current inconsistent
administrative rulings, such regulations would then become “present law”
requiring deference. The IRS’ ongoing failure to issue such regulations prevents
Appellant from relying on the decoupling amendments to neutralize the application

of Rowan—until such time as those regulations are published.
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CONCLUSION
For all the forgoing reasons set forth in this amicus brief and in Appellees’
brief, the District Court’s decision that the downsizing payments constitute SUB-
Pay amounts that are exempt from FICA taxes is correct and should be affirmed.

Respectfully submitted,

/s/Christopher A. Weals

CHRISTOPHER A. WEALS (202) 739-5350
DAVID R. FULLER (202) 739-5990

MARY B. HEVENER (202) 739-5982
Morgan, Lewis & Bockius for the

American Payroll Association

1111 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

SEPTEMBER 15, 2010
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(:Internal Revenue Service {(I.R.S.)
Treasury Decision

TITLE 26--INTERNAL REVENUE.-~CHAPTER I, SUBCHAPTER A, PART 1.--~INCOME TAX:
TAXABLE YEARS BEGINNING AFTER DECEMBER 31, 1953; SUBCHAPTER C, PART 31.--
EMPLOYMENT TAXES; APPLICABLE ON AND AFTER JANUARY 1, 1955

Filed: November 10, 1970
Published: November 11, 1970

26 CFR 31.3402(0): Statutory provisions; income tax collected ar source; extension
of withholding to certain payments other than wages.

(Also Sectioms 501, 3401; 1.501(c)(17)-2, 31.3401(a)-1, 31.3401(¢c)~1, 31.3401(d)-
1.)

Extension of withholding to supplemental unemployment compensation benefits
DEPARTMENT OF THE TREASURY,
OFFICE OF COMMISSIONER OF INTERNAL REVENUE,
Washington, D.C. 20224.

To Officers and Employees of the Internal Revenue Service and Others Concerned:

On July 28, 1970, and August 1, 1970, notice of proposed rule making with re-
spect to the amendment of the Income Tax Regulations (26 CFR Part 1) under sections
501 and 6041 of the Internal Revenue Code of 1954 and the Employment Tax Regula-
tions (26 CFR Part 31) under sections 3401 and 3402 of such Code to conform to the
portion of section 805(g) of the Tax Reform Act of 1969 (83 Stat. 708) [P.L. 91-
172, C.B. 1969-3, 10, at 145], relating to income tax collected at source on pay-
ments of supplemental unemployment compensation benefits, was published in the Fed-
eral Register (35 F.R. 12064, 12343). After consideration of all such relevant mat-
ter as was presented by interested persons regarding the rules proposed, the fol-
lowing amendments of regulations are adopted:

PARAGRAPH 1. Section 1.

5 -2 is amended by revising paragraph (3) thereof
to read as follows: § 1.501

)
-2 General rules.

* * * * *

(3) Required records and returns. Every trust described in section 501 (c) (17}
must maintain records indicating the amount of separation benefits and sick and ac-
cident benefits which have been provided to each employee. If a plan is financed,
in whole or in part, by emplovyee contributions to the trust, the trust must main-
tain records indicating the amount of each employee's total contributions allocable
to separation benefits. In addition, every trust described in section 501 (¢c) {17
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which makes one or more payments totaling $600 or more in 1 year to an individual
must file an annual information return in the manner described in paragraph (b} (1)
of § 1.6041-2. However, if the payments from such trust are subject to income tax
withholding under section 3402 (o) and the regulations thereunder, the trust must
file, in lieu of such annual information return, the returns of income tax withheld
from wages required by section 6011 and the regulations thereunder. In such circum-
stances, the trust must also furnish the statements to the recipients of trust dis-
tributions required by section 6051 and the regulations thereunder.

PAR. 2. Section 1.6041-2 is amended by revising subparagraph (1) of paragraph
(b} thereof to read as follows:

§ 1.6041-2 Returns of information as to payments to employees.

* ok ok ok ok

(b) Distributions under employees' trust or under supplemental unemployment
benefit trust. (1) Amounts which are distributed or made available to a benefici-
ary, and to which section 402 (relating to employees' trusts) or section 403 (re-
lating to employee annuity plans) applies, shall be reported on Forms 1099 and 1096
to the extent such amounts are includible in the gross income of such beneficiary
when the amounts so includible are $600 or more in any calendar vear. In addition,
every trust described in section 501(c) {17) which makes one or more payments (in-
cluding separation and sick and accident benefits) totaling $600 or more in 1 vear
to an individual must file an annual information return on Form 1096, accompanied
by a statement on Form 1099, for each such individual. Payments made by an employer
or a person other than the trustee of the trust should not be considered in deter-
mining whether the $600 minimum has been paid by the trustee. The provisions of
this subparagraph shall not be applicable to payments of supplemental unemployment
compensation benefits made after December 31, 1970, which are treated as if they
were wages for purposes of section 3401(a). Such amounts are required to be re-
ported on Form W-2. See paragraph (b) (14) of § 31.3401(a)~-1 of this chapter (Em-~
ployment Tax Regulations).

* * *® * *

PAR. 3. Paragraph (b) of § 31.3401(a)-1 is amended by adding a new subparagraph
(14) which reads as follows:

§ 31.3401(a)-1 wages.

(b) Certain specific items. * * *

(14) Supplemental unemployment compensation benefits. (i) Supplemental unemploy-
ment compensation benefits paid to an individual after December 31, 1970, shall be
treated (for purposes of the provisions of Subparts E, F, and G of this part which
relate to withholding of income tax) as if they were wages, Lo the extent such
benefits are includible in the gross income of such individual.

(i1} For purposes of this subparagraph, the term "supplemental unemployment com-
pensation benefits" means amounts which are paid to an employee, pursuant to a plan
to which the employer is a party, because of the employee's involuntary separation
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{0) Extension of withholding to certain payments other than wages--{1) General
rule. For purposes of this chapter (and so much of subtitle F as relates to this
chapter)--

(A) Any supplemental unemployment compensation benefit paid to an individual,
and

(B) Any payment of an annuity to an individual, if at the time the payment is
made a request that such annuity be subject to withholding under this chapter is in
effect,

shall be treated as if it were a payment of wages by an employer to an emplovee
for a payroll period.

(2) Definitions--{(A) Supplemental unemployment compensation benefits. For pur-
poses of paragraph (1), the term "supplemental unemployment compensation benefitg®
means amounts which are paid to an emplovee, pursuant to a plan to which the em-
ployer is a party, because of an employee's involuntary separation from employment
(whether or not such separation is temporary), resulting directly from a reduction
in force, the discontinuance of a plant or operation, or other similar conditions,
but only to the extent such benefits are includible in the employee's gross income.

(B) Annuity. For purposes of this subsection, the term "annulty" means any
amount paid to an individual as a pension or annuity, but only to the extent that
the amount is includible in the gross income of such individual.

(3) Request for withholding. A reguest that an annuity be subject to withholding
under this chapter shall be made by the payee in writing to the person making the
annuity payments, shall be accompanied by a withholding exemption certificate, exe-
cuted in accordance with the provisions of subsection {f)(2), and shall take effect
as provided in subsection (f) (3). Such a request may, notwithstanding the provi-
sions of subsection (f) (4), be terminated by furnishing to the person making the
payments a written statement of termination which shall be treated as a withholding
exemption certificate for purposes of subsection (£)(3) (B).

[Sec. 3402(0) as added by sec. 805(g), Tax Reform Act 1969 (83 Stat. 708} [P.L.
91-172, C.B. 1969-3, 10, at 145])

§ 31.3402(0)-1 Extension of withholding to certain payments other than wages .

(a) Supplemental unemployment compensation benefits. Withholding of income tax
is required under section 3402(o) with respect to payments of supplemental unem-
ployment compensation benefits made after December 31, 1970, which are treated un-

der paragraph (b){(14) of § 31.3401(a)-1 as if they were wages .

(b) withholding exemption certificates. For purposes of section 3402 (f) (2} ang
(3} and the regulations thereunder (relating to withholding exemption certifi-
cates), in the case of supplemental unemployment compensation benefits an employ-
ment relationship shall be considered to commence with either the date on which
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which no separate account Is maintained with respect to any
person ”; so as to read:

(e) The term * uneraployment fund ® mesns s special fund,
established under s State 1aw and sdministered by a State agency,
for the payment of compensation.

The amendment was agreed to.

The next amendment was, on page 62, line 21, after the
word ‘sections”, to strike out “ 903 and 904" and insert
w503, 904, and 9107, so as to read:

RULES AND REGULATIONS

Spc. 808. The Commissioner of Internal Revenue, with the ap-
proval of the Secretary of the Treasury, shall make and publish
rules and regulations for the enforcement of this title, except
sections 903, 804, and $10.

The amendment was agreed to.
The next amendment was, on page 62, after line 21, to

insert:
ALLOWANCE OF ADDITIONAL CREDIT

sxc. $09. (8) In addition to the credit allowed under section
903, a taxpayer may, subject to the conditions 1mpcsed by section
910, credit against the tax tmposed by section 901 for any taxable
year after the taxable year 1837, an amount, with respect to each
Btate law, equal to the amount, If any, by which the contributions,
with respect to employment In such taxable year, actually pald by
the taxpayer under such law before the date of filing his return
for such taxable year, 18 exceeded by whichever the following is
the lesser——

(1) The amount of contributions which he would have been re-
quired to pay under such law for such taxable year if he had been
subject to the highest rate applicable from time to time through-
out such year to any employer under such law; or

(2) Two and seven-tenths per centum of the wages payable by
him with respect to employment with respect to which contribu-
tions for such year were required under such law,

(b) If the amount of the contributions actually so paid by the
taxpayer {5 less than the amount which he should have paid under
the State law, the additional credit under subsection {a) shall be
reduced proportionately.

{c) The total credits allowed to a taxpayer under this title shall
not exceed H0 percent of the tax against which such credits are
taken.

The amendment was agreed to.
The next amendment was, at the top of page 64, to insert:
CONDITIONS OF ADDITIONAL CREDIT ALLOWANCE

Sec. 910. (8) A taxpayer shall be allowed the nmdditional credit
under section P09, with respect to his contribution rate under a
Btate law being lower, for any taxable year, than that of another
em%!ols;er subject to such law, only if the Board finds that under
suc W

(1) Buch lower rate, with respect to contributions to a pooled
fund, is permitted on the basis of not less than 3 years of com-~
pensation experience;

(2) Such lower rate, with respect to contributions to & guaran-
teed employment account, s permitted only when his guaranty
of employment was fulfilled o the preceding calendar year, and
such guaranteed employment account amounts to not less than
7% percent of the total wages payable by him, in accordance with
such guaranty, with respect to employment in such State in the
preceding calendar year;

(3) Such lower rate, with respect to contributions to a separate
rezerve account, 1s permitted only when (A) compensation bas
been payable from such account throughout the preceding cal-
endar year, and (B) such account amounts to not less than five
Umes the Jargest amount of compensation pald from such account
Within any one of “he three preceding calendar years, and (C)
;UCh account amounts to not less than 7Y% percent of the total
e‘*S’QS Payable by him (plus the total wages payable by any other
ul)npiﬁyers Who may be contributing to such account) with respect

¢mployment in” such State In the preceding calendar year,
u(b) Such sdditional credit shall beé reduced, if eny contribu-
ux?fjm undeg such law are made by such taxpayer at a lower rate
b &r conditions not fulfilling the requirements of subsection {8},
tg € amount bearing the same ratio o0 such additionsal credit as
wtcu&mOu.lt of contributions msade at such lower rate bears to the

y of his contributions paid for such year under such law.

(12) As used in this section—
“(\fnme term “ reserve account™ means a eeparate sccount In
empm"fmmoyme.nt fund, with respect to an employer or group of
to theyen' from which compensation is payable only with respect
sucn e;}‘nemployment of individuals who were In the employ of

2 ,mFlOYer Oor of one of the employers comprising the group.
any € term * pooled fund ” means an unemployment fund or
undivig thereof in which all contributions are mingled snd
ndivid :&8 &nd from which compensation is payable to =l eligible
with . eXcept that to individuals Iast employed by employers
State ‘:;Pec& lo whom reserve sccounts are maintalned by the

3) -rh§°" 1t 15 payable only when such accounts are exhausted.
arate term “ guaranteed employment account ™ means s sep-
by an 8Ccount iy an unemployment fund of eontributions paig

*mployer (or group «f employers) who
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(A} guarantees in advance 30 bhours of wages for each of 40
calendar weeks (or more, with 1 weekly hour deducted for each
added week gusranteed) In 12 months to all the individuals in
his employ in one or more distinct establishments, except that
any such individual's guaranty may commence after a proba-
tiopary period (included within 12 or less consecutive calendar
weeks); and

(B) glves security or assurance, satisfactory to the State agency,
for the rulfillment of such guaranties,
from which account compensation shall be payable with respact
to the unemployment of any such individual whose guaranty is
not fulfilled or renewed and who I8 otherwise eligible for com-
pensation under the State law.

(4) The term “ yea. of compensation erperience ™, s applied to
an employer, means any calendar year throughout which ocom-
pensation was payable with respect to any individual in his
enz?loy who became unemployed and was eligible for compen-
sation,

The amendment was agreed to.

Mr, LA FOLLETTE, Mr, President, in connection with
the committee amendment on page 62 and following pages,
I think it would be well if I were to ask unanimous consent
to have printed in the Recorp at this point an explanation
of that amendment, with which I had intended to acquaint
the Senate in case any questions should be asked about it.
I ask unanimous consent to have the statement printed in
the Recorp at this point.

The PRESIDING OFFICER (Mr. Barkixy in the chalr),
Without objection, it is 50 ordered.

The statement iz as follows:

THE Casr POR PERMITTING BTATES TO ADOFT YHE Srramate Resmava
ACCOUNT TYPe oF UNEMPLOTMENT-COMPENSATION LAW AND rom
Grving CrEpiT T0O EMPLOYERS WHO Havy RIGULARIZED EMrrov-
MENT

INTRODUCTORY ETATEMENT

There are two principal types of unemployment-compensation
laws: The pooled unemployment-insurance fund type and the
separate reserve account type. In the pooled unemployment-ine
surance law all contributions are commingled, and payments of
compensation are made from this common fund regardiess of the
particular employer for whom the unemployed workmen may
have worked. In the reserve account type of unemployment-
compensauon law the contributions of esch employer are kept
separate for accounting purposes snd each employer's account
is charged only with the compensation payable to his own
employees.

Except for accounting purposes the funds under both types of
laws will be handled in exactly the same manner. The em-
ployers will pay thelr contributions to the State and the Statas
will, under the Social Security Act, deposit these contributions in
the United States Treasury, the Federal Reserve bank, or a bank
designated to receive these deposits by the United States Treasury.
The moneys In either case would be kept in an unemployment
trust fund {n the United States dreasury to the credit of the State
and will be {nvested and lquidated as directed by the Secretary
of the Treasury. The Secretary of the Treasury will keep one
account only with each State. If the separate reserve account
type of law, however, is permitted, the State will keep sccounts
with each employer, crediting him with his contributions and
charging him with the payments made to his own employves,

‘The original economic security bill, following the recommenda«
tions of the Committee on Economic Security, permitted freedom
to the States to determine the kind of unemployment-compenss-
tion law they wished to enact. It also provided that whers
employers have bullt up adequate reserves or have had a very
favorable unemployment experience, the States might permit
them, while they maintain such favorable employment record, to
make contributions at a lower rate than that required from other
employers, and that in that event mn additionsal credit sgatust
the Federal tax for unemployment-compensation purposes shall
be allowed such employers equal to the credit granted under the
State law. A similar provision occurred also in the Wagner-Lewis
bill of the Seventy-third Congress.

The House Ways and Means Committee voted o eltminate from
the bill the permission to States to have & Eeparates reserve
account type of compensation law. Consistently with this action,
it also struck out of the bill all provisions relating to credits
for employers who have regularized thelr employment. The
House bill as it came to the Senate provides that only States
which bhave unemployment-compensation laws of the pooled type
shall be recognized for purposes of credit against the Federal tax,
thus In effect compelling all States to adopt this particular type
of unemployment-compensation law, It also contained no
visions for any encoursgement to employers to re
employment.

The amendment proposed Dy the Senate Finance Committee 0
section BOT (7) (e), restores permissfon to States to establish any
type of unemployment-compensation law they wish. The new
sections 809 and 810 provide for credits to employers who have
::cumg\ummam thelr employment, subject to conditions stated in
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EXPLANATION OF BENATE AMENDMENTS AND OF OTHER CENERAL
PURPOSES

The amendment to section 907 (7) (e) strikes from the House
bill the provision that an unemployment fund estadblished under
s State law. to be recognized for purposes of credit against the
Federal tax imposed In title IX, must provide that all assets are
mingled and undivided and without separate accounts with respect
to any employer. Under the House bill all States would be re-
quired to have pooled unemployment funds. With the amend-
ments of the Finance Comunittee the States will be free to deter-
mine the type of unemployment-compensation law they wish to
adopt, and whatever type they adopt will be recognized for pur~-
poses of credit against the Federal tax. This change does not
compel the States to adopt the separate reserve account type of
law but permits them to do s0 if they wish.

The new sections, 509 and 910, deal with what 1a called in the
bill “the allowance of additional credit.” Section 901 imposes
an excise tax measured by pay rolls (beginning at I percent and
increasing to an ultimate 3 percent) upon all employers of 10 or
more employees, with stated exceptions.

Section 902 provides for a credit not exceeding 90 percent of the
tax for payments made to State unemployment-compensation
funds which meet the conditions prescribed in section 903.

The new section 909 provides for an additional.credit to em-
ployers who have had a favorable unemployment experience. This
additional credit i{s the amount by which they have been per-
mitted to reduce thelr contributions under the State unemploy-
ment-compensation law. (As an illustration, {f the State law
permits an employer who has regularized his employment to re-
duce his rate of contribution to 3 percent, he will be entitled to
credit against the Federal tax not of the 2 percent he has actually
paid during the taxable year but of 2.7 percent—80 percent of
3 percent—which Is the maximum credit that he can ever get,
since all employers must always pay at least 10 percent of the
Federal tax.) The additional credit permitted under thia section
may, be granted under a pooled type of unemployment-compen-
lsation law as well as under the separate reserve account type of
aw,

The allowance of additional credit is hedged in with condlitions
which are set forth in section 910 and which are designed to
prevent a reduction in the rate of contribution when employers
have not genulinely regularized thelr employment. Three dif-
ferent types of provisions ere distinguished, under which em-~
ployers may be permitted s reduction in their rates of contribu-
tion:

(1) Reduced rates of contribution under pooled unemployment-
compensation laws.

(2) Reduced rates of contribution under separate reserve ac-
count unemployment-compensation laws.

(3) Reduced rates of contribution where employers provide
guaranteed employment.

The condition prescribed by the reduction of rates of contribu-
tion of pooled unemployment-insurance laws is that no reduction
may be made until after 3 years of compensation experience.
The condition applicable to the separate reserve account type of
unemployment-compensation law 1s that the employer must have
built up a reserve equal to at least five times the largest amount
of compensation which has been pald from his account within
any one of the three preceding calendar years or equal to at least
7.5 percent of his total pay roll during the preceding calendar
year, whichever is the larger.

The conditions under which reduced rates of contrlbution are
recognized, where permitted by the State law, to an employer who
has guaranteed employment to all or some of his employees are:

(1) The period of guaranteed employment is at least 40 weeks
during the year with not less than 30 hours of work during any
week. (If the guaranty is for more than 40 weeks during the
years, the hours per week may be reduced by the same number gs
the number of weeks of guaranteed work 18 increased—1, e., if the
guaranty is for 42 weeks, only 28 hours of work need be glven.)

(2) The employer must have actually fulfilled his guarantee.

(3) The employer must have bullt up a reserve of not less than
7.5 percent of his pay roll in the preceding year, from which com-
sensation {s payable to employees in the event the guarantee 1is
not fulfilled or not renewed, and the employee, in consequence,
becomes unemployed and is unable to find other work.

WHY BTATES SHOULD BE PERMITTED FREEDOM OF CHOICE WITH RESPECT
TO THE TYPE OF UNEMPLOYMENT-COMPENSATION LAW THEY WISH TO
ADOPT
(1) Freedom of cholce or permission to the States to determine

for themselves what type of unemployment-compensation law they
wish to adopt I1s in accord with the entire theory of the Soctal
Becurity Act. The Soclal Security Act contemplates not dictation
by the Federal Government but assistance to the States in develop-
ing measures of social security. In both Houses of the Congress
there bas been overwhelming sentiment against provisions glving
anyone In Washington authority to tell the States what they must
do. Many standards included in the original bill were eliminated
for this reason. In this particular case, however, the House
deprived the States of freedom of choice. In substantially all other
respects’the States are free to determine what sort of unemploy-
ment-compensation law they wish, The conditlons prescribed in
section 802 for the approval of Btate unemployment-compensation
laws are not restrictions but merely standards to make certain that
the State laws are genulne unemployment-insurance laws snd not
mere rellef measures. The States are left free to de
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whether they wish to have employee contributions or not, what
waiting period there shall be, what the rate of bepefit shall be, the
duration of benefits, and every other feature of a compensation
law except the general type of law they wish to have. Uader the
House bill they must have a pooled unemployment-insurance fung,
though practically all other provisions can be determined as they
gee fit. ‘This ts utterly lilogical.

(2) While there are advantages in a pooled-fund type of law,
there are also advantages in & separate reserve account type of law,
and at this stage there is no good resson why the States should
not be permitted to have the type of unemployment-compenssation
law they wish. In arguing for freedom of choice for the Btates with
respect to the type of unemployment-compensation law they desire,
it 1s not necessary to detract from the pooled-fund t of law,
Good arguments can be made in behalf of this type of law, but
there are also valid arguments in favor of the other type.

The principal arguments in favor of separate reserve sccounts
are the following:

{(a) Separate reserve accounts furnish a stronger incentive to
employers to regularize thelr employment, Where an employer s
charged with the cost of compensation payable to workmen he
lays off, he naturally will make greater efforts to avold having to
lay off anyone than under a system where discharges cost him
nothing. Employers cannot prevent all unemployment, but thare
is little doubt that many employers can do very much more than
they are dolng through reduced hours of labor when busineas
glackens, and other methods.

(b) A separate reserve account type of unemployment-compen.
sation law Is stronger constitutionally than a pooled type of law,
In the recent declsion of the Supreme Court in the Railroad
Retirement Board v. The Alton Railroad Co. the majority of the
Supreme Court lald considerable stress upon the fact that under
the Railroad Retlrement Act all funds were pooled and all rail.
rosas were required to make contributions at the same rate regard.
less of the age cornposition of their employee group. The major-
ity of the Court held that a system of this kind violated the due
process clause of the Constitution—amounting to the takxing of
the property of some railroads for the benefit of the employees of
other railrosds. This particular part of the decislon of the major-
ity of the Supreme Court in this case 1s not necessarily conclusive
upon the constitutionality of pooled unemployment-insurance
funds, but does cast doubt upon the constitutionality of such
funds unless provision is made for varying rates in accordance with
the risk and experience of the individual employer. Under the
separate reserve account type of law, each emplioyer pays only for
unemployment among his owp employees. This completely mests
the objection of the majority of the Supreme Court to the Rallroad
Retirement Act.

(c) A separate reserve account t of unemployment-compen«
sation law In actual practice Is very likely to provide just as ade-
quate protection to unemployed workmen as & pooled-fund type
of Iaw. ‘The major argument in behalf of the pooled funds is
that they avold the difficulty of a separate reserve account which
may become exhausted, and, in consequence, the employees re-
ceive nothing when they become unemployed. This must be
admitted as a possibility, but there is no guesranty that pcoled
funds will not become exhausted. Wbhen pooled funds become
exhausted, nQt only will the employees in industries which have a
vast amount of unemployment get nothing, but the employees in
industries which have had very little will likewiss get nothing.

Under the separate reserve account system, employees in estab-
lshments which regularize thelr employment, or which have low
unemployment rates for any other reason, are almost sure to get -
full compenzation when they become unemployed. But if there
is a pooled fund, employees in such establishments and industries
may get nothing because the employees in less regular establish-
ments and industries have used up sall of the fund.

Pooled unemployment-insurance funds are sdvantageous to In-
dustries and employees which have a great deal of unemployment
but are disadventageous to employees In plants and industries
which have a minimum of unemployment, and the reverse of
these statements applies to separate reserve accounts.

(3) The provision of the House bill requiring all States to have
the pooled unemployment-insurance type of compensation law
will bar 38 of the 5 unemployment-compensation laws that have
already been enacted and compel all progressive employers who
have voluntarily set up unemployment-compensation systems to
abandon theilr plans. Of the five unemployment-compensation
laws which have been passed to date, those of New York and
Washington provide for pooled unemployment-insurance funds
without any provisions for separate reserve accounts. On the
other hand, the Utah and Wisconsin laws provide for separate em-
ployer reserves (n all cases. The New Hampshire law provides for
& pooled fund from which all payments of compensation are
made but also provides that separate accounts shall be xept with
each employer. These separate accounts are for the purpose of
determining the rates of contribution to be pald by the employer
in future years, the New Hampshire law providing that the rates
of contribution shall be reduced after 8§ years where employers
have had & favorable experience and shall be increased if they
have had & poor record. The House bill bars this New Hampahire
plan, no less than the Utah and Wisconsin separate reserve ac-
count type of law.

The Wisconsin law is the only one now in actual operation. It
Was in 1832 and became effective, with regard to the coi-
lection of contributions, on July 1, 1934. BSince then more than
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$5.000,000 have been collected under the Wisconsin law and set
a.si'de in separate reserve accounts for the payment of compensation
to the unemployed workmen of employers Lo whom these accounts
belong. Under the Wisconsin law these payments of compensation
gre to begin on July 1 of this year, and more than $5,000,000 wil}
be available at that time for the payment of claims of workmen
who may thereafter become unemployed. If the Soclal Security
Act should become law in the form in which {t passed the House,
wisconsin, as well as Utah and New Hampshire, will have to scrap
its unemployment compensation act and begin all over again. The
separale reserves under the Wisconsin law are the property of the
employers, and the money already collected will have to be re~
turped to .the employers, the employees In the State losing the
advantages of the funds which have already been accumulated.

The House bill penalizes the progressive employers and the States
which bave pioneered. This is done on the assumption that sep-
arate reserve accounts are inferfor to pooled unemployment-ine
surance funds, Such assumption is not based on any actual ex-
perience, but rests entirely upon theoretical grounds. For Con-
gress to pennlize those who have pleneered because, forsooth, what
they bave done does not please some theorists, 1s & gross injustice
and would have a rmost retarding effect upon all ploneering toward
social progress.

WHY THE FINANCE COMMITTEE AMENDMENT ON ADDITIONAL CREDITS
TO EMPLOYERS WHO HAVE REGULARIZED THEIR EMPLOYMENT SHOULD
BE ADOPTED
(1) Prevention of unemployment {s very much more important

than compensation for unemployment. Unemployment compensa-

tion can give unemployed workers only a partial wage and for a

1imited period. None of the unemployment compensation Jaws en-

acted to date gives compensation of more than 50 percent of the
prior wages, and in all of them the duration of payments is strictly

Iimited. Unemployment compensation Is distinctly betiter than

nothing, but 50 long as at least half-time work is provided the

employees are better off if they are retalned in employment than
if they are lald off. (Most employees nctually prefer earning less
money snd beling kept on the pay roll than belng severed there-
from and drawing slightly more compensation for a limited period.)

{2} Under the Finance Committee amendment, unemployment
compensation will tend to stimulate the regularization of employ-
ment, without whick the reverse eflect may result. While em-
gloyem must pay the same rate of contributions, whether they

ave much or littie unemployment, there is no incentive at all to

reduce unemployment. When orders slacken, the nsatursl thing
for them to do is to discharge employces who are no longer needed.
Where employers can save money, on the other band, through
regularizing their employment, they may be expected to do every~
thing that they can to reduce their costs. When orders slacken,
instead of discharging some cmployees, they will have a strong
incentive to reduce hours of labor and to spread their work among
all of their employees so that they do not have to pay compensa-
tion from their own accounts to some of these employees. Like-
wise, they will try to eliminate seasobal and other Uregularities
8s best they can. The extent to which they can do so will vary
with different industries, but w.nder the stimulus of the possibility
of reducing rates of contribution, it is to be expected that em-
ployers will do very much more toward regularizing employment
than they bave done heretofore.

(3) These provisions carry out the oft-expressed wish of the
President that unemployment compensation should promote the
regularization of employment. Upon this point the President
stated in his message of January 17, 1935, which dealt exclusively
with the subject of soclal security: “An unemployment-compensa-
ton system should be constructed in such a way as to afford every
Practicable ald and incentive toward the larger purpose of em-
Ployment stabiiization. This can be helped by the intelligent
Planning of both public and private employment. * * * More-
gvgf. in order to encourage the stabllization of private employment,
me eral legisiation should not foreclose the States from establishing
“C"mx for inducing Industries to afford an even greater stablliza~

on of employroent.”

w’é'he same thought was reiterated by the President in his fireside

15 gees 8 May 5. The views of the President on this subject are

by Becord with sound public policy and accurately reflect the senti-
ent of the country,

wﬂ(li)tr'l'hese Provisions relsting to additional credit, it i{s believed,

Yer. f! engthen the constitutifonality of title IX. Title IX is be-

ed to be fairly safe agalnst attack on constitutional grounds,

‘pon‘;fe the offset provision 1s modeled directly after the corre-

a cre m“tg provision in the Federal estates tax law, under which

made is allowed (up to 80 percent of the tax) for payments

em}xnder State Inheritance tax laws, This provision of the
unant tstates tax law was sustaiped as constitutional in &
sult bnrmus decision of the United States Supreme Court In &

Pr'OposeEUght by the State of Florida. Nevertheless, the change

tinctly » lm the Flnance Committee amendments will be dis-
at mngrp!ul in this respect. It will make it clear to the Court

sk ang ‘bution rates can be adjusted in accordance with the

Possible gperxence of each particular employer. ‘This renders Lm-

ment Act € application of the doctrine of the Rallroad Retire-

(5) Sect‘x}:;egﬁ title IX.
of Provides ample safeguards agalnst possible abuse
pxm‘i‘:logddltlonal credit provision. As noted above in the ex-
any tyne of this provision, additional credits are posafble under
credits ar, °f compensation law. In each case, however, these
contribgts, hedged In to nrevent States from erbitrarily reducing

tlon rates to favor particular employers.
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Under the pooled-fund type of law, contribution rates may not
be reduced for 8 years and must then be made on the basiy of
actual experience. Under the reserve type of law, contributions
cannot be reduced until adequate reserves have been built up.
These reserves must be at least equal to five times the maximum
amount of compensation that has been payable in any one of the
three preceding years. (In other words, an employer must have a
reserve which would enable him to pay five times the compenss-
tion he hes pald in any recent year.} 8Such rezerves in no case
may be less than 7.5 percent of his annual pay roll. With a 3-per-
cent contrrbution rate, it Is impossible for employers to butld up a
reserve of this size In less than 3 years, even 1f they have no
unemployment.

Similarly, guaranteed employment is hedged in with adequate
conditions. Guarantecd employment {n effect amounts to putting
ordinary workmen on an annual salary basis, which is the best
possible guaranty sgainst unemployment. If everyone were guar-
anteed an annus] salary there would be no need for unemployment
compensation. Under section $10 the guaranty must be a sube
stantial one and must be fulfilled before the employer can get any
credit because of such guaranty. Workmen must be guaranteed
40 weeks of employment during the year, and If the guaranty is
not fulfilled or renewed, and they become unemployed, the em-
ployer must pay unemployment compensation to them on the
same basis as to other employees. To make certain that he will
have funds to do so, he must have In his reserve account at least
7.5 percent of his an-ual pay roll before his rate of contributlon
to the unemployment 1und may be reduced.

With these rafeguards, it is rendered certain that the sdditional
credit provision cannot be manipulated to give employers reduced
rates unless they have in effect regularized thelr employment. It
is only when they have fulfilled all of the conditions and only
when the Stale law permits themn to reduce their rates of contri-
bution that they are entitled to any additionsal credits against the
Federal tax,

The next amendment was, on page 67, after line 2, to
insert:
Trrix X—CO2ANTS TO STATES yoR AId 10 THE BLiND
APPROPRIATION

SecrIoN 1001. For the purpose of enabling ench State to furnish
financial assistance, as far as practicable under the conditions in
such State, to needy individuals who sare permanently blind, there
is hereby authorized to be appropriated for the fiscal year end-
ing June 30, 1636, the rum of 83,000,000, and there (s hereby au~
thorized to be appropriated for each fiscal year thereafter a sum
sufliclent to carry out the purposes of this title. The sums msade
available under this section shall be used for making payments
to States which bave submitted, and had spproved by the Social
SBecurity Board, State plans for aid to the blind,

The amendment was agreed to,
The next amendment was, on page 67, after line 18, to
insert:
BTATE PLANS FOR AID TO THX BLIND

Brc. 1002. (a) A State plan for ald to the blind must (1) pro-
vide that it shall be in eflect in all political subdivisions of the
Btate, and, U administered by them, be mandi‘ory upon them;
(2) provide for financial participation by the State; (3) either
provide for the establishment or designation of a single State
agency to administer the plan, or provide for the establishment
or designation of a eingle State mgency to supervise the adminis~
tration of the plan; (4) provide for granting to any individual,
whose claim for aid is denied, an opportunity for a fair hearing
before such State agency: (5) provide such methods of administra~
tion (other than those relating to selection, tenure of office, and
compensation of personnel) as are found by the Board to be
necessary for the efficient operation of the plan; (6) vrovide that
the State agency will make such reports, in such form and con~
taining such information as the Board may from time to time
require, and comply with such provisions as the Board may from
time to time find necessary to assure the correctness and verifica-
tion of such reports; and (7) provide that no ald will be furnished
any individusl under the plan with respect to &ny period with
respect to which bhe s recelving old-age assistance under the
State plan approved under sectfon 2 of this act.

{(b) The Board shall approve any plan which fulfills the condie
tions specified In subsection (a), except that it shall not approve
any plan which lmposes, as & condition of eligibility for aid to
the blind under the plan—

(1) Any residence requirement which excludes any resident of
the State who has resided therein 5 years durlng the 9 yeirs
immediately preceding the application for ald sund has resided
therein continuously for 1 year immediately preceding the applica-
tion; or

(2) Any citizenship requirement which excludes any citizen of
the United States.

The amendment was agreed to.
The next amendment was, at the top of page 69, to insert:
PAYMINT TO BTATES

8ec. 1008. (8) From the sums sppropriated therefor, the Becre-
tary of the Treasury shall pay to each State which has an
approved plan for ald to the blind, for each quarter, beginning



9362

with the quarter commencing July 1, 1935, (1) an amount, which
shall be used exclusively as ald to the blind, equal to one-half
of the total of the sums expended during such quarter as ald to
the blind under the State plan with respect to each individusl
who Is permanently blind and s not an inmate of s public insti-
tution, not counting so much of such expenditure with respect to
sny individual for any month ss exceeds $30, and (2) 5 percent
of such amount, which shall be used for paylng the costs of
sdministering the State plan or for ald to the blind, or both, and
for no other purpose.

(b) The method of computing and paying such amounts shall
be as follows:

{1) The Board shall, prior to the beginning of each quarter,
estimate the smount to be pald to the State for such quarter
under the provisions of clause (1) of subsection (a), such estimate
to be based on (A) a report filled by the State containing its
estimate of the total sum to be expended in such quarter in
accordance with the provisions of such clause, snd stating the
amount appropriated or made avallable by the State and its
political subdivisions for such expenditures in such quarter, and
i such amount is less than one-half of the total sum of such
estimated expenditures, the source or sources {rom which the
difference is expected to be derived. (B) records showing the
number of permsnently blind individuals in the State, and (C)
such other Investigation as the Board may find necessary.

(2) The Board shall then certify to the Secretary of the Treasury
the amount s0 estimated by the Board, reduced or increased, as
the case may be, by any sum by which it finds that {ts estimate
for any prior quarter was greater or less than the amount which
should have been pald to the State under clause (1) of sub-
section (a) for such quarter, except to the extent that such sum
has been applied to make the amount certified for any prior
quarter greater or less than the amount estimated by the Board
for such prior quarter.

(3) The Secretary of the Treasury shall thereupon, through the
Division of Disbursement of the Treasury Department and prior
to audit or settlement by the General Accounting Office, pay to
the State at the time or times fired by the Board, the amount so
certified, increased by 5 percent.

The amendment was agreed to.

The next amendment was, at the top of page 71, to insert:

OPERATION OF STATK PLANS

8rc. 1004. In the case of any State plan for ajid to the blind
Wwhich has been approved by the Board, If the Board, after reason-
able notice and opportunity for hearing to the State agency ad-
ministering or supervising the administration of such plan, Ands—

{1) that tbe plan has been 50 changed as to Impose any resi-
dence or citizenship requirement prohibited by section 1003 (b),
or that {n the administration of the plan any such prohibited
requirement 18 Imposed, with the knowledge of such State agency,
in & substantial number of cases; or

(2) that in the administration of the plan there 18 a fallure to
comply substantially with any provision required by section
1002 (a) to be Included in the plap—
the Board shall notify such State agency that further payments
will not be made to the State until the Board Is satisfied that such
prohibited requirement is no longer so imposed, and that there is
no longer any such fatlure to comply. Until it 15 50 satisfled it shall
make no further certification to the Secretary of the Treasury
with respect to such State,

The amendment was agreed to.

The next amendment was, on page Ti, after line 21, to
insert:

ADMINTISTRATION

8¥c. 1005. There is hereby authorized to be appropriated for the
fiscal year ending June 30, 1936, the sum of $30,000 for all neces-
sary expenses of the Board in administering the provisions of this
title.

The amendment was agreed to.
The next amendment was, on page 72, after line 2, to

insert:
DEFINTITION

Bec. 1006, When used in this title, the term *“ ald to the blind ”
means money payments to permanently blind individuals.

The Chief Clerk proceeded to read the amendment begin-
ning on page 72, after line 6, being title X1,

Mr. HARRISON. Mr, President, the Senator from Con-
necticut [Mr. LoNercan] is interested in this matter, and I
have agreed to let that amendment go over. Iask t ¢ that
amendment be passed over.

The PRESIDING OFFICER. The Chair will ask to which
amendment the Senator refers.

Mr, HARRISON. The amendment on page 72, begin-
ning with line 7. I refer to all of title XY, with reference
to annuity bonds.

The PRESIDING OFFICER. Does the Senator ask that
ths entire title shall be passed over?
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Mr, HARRISON. Yes; the entire title with reference to
annuity bonds.

The PRESIDING OFFICER. Without objection, the
amendment will be passed over,

The next amendment of the Committee on Finance was,
on page 80, line 5, after the word “ title ", to strike out “X»
and insert “ XYI ", so as to make the heading read:

Title XII-—General Provisions.

The amendment was agreed to.

The next amendment was, on page 80, line 7, after the
word * section ”, to strike “ 1001 ” and insert “ 1201 ", 80 as
to read:

Src. 1301, {(a) When used in this act—w

‘The amendment was agreed to,

The next amendment was, under the subhead * Rules and
Regulations ”, on page 81, line 18, to change the section
number from 1002 to 1202.

The amendment was agreed to.

The next amendment was, under the subhead “ Separa-
bility ', on page 82, Lne 2, to change the section number
from 1003 to 1203.

The amendment was agreed to.

The next amendment was, under the subhead “ Reserva-
tion of Power”, on page 82, line 8, {0 change the section
number from 1004 to 1204.

‘The amendment was agreed to.

The next amendment was, under the subhead * Short
Title ™, on page 82, line 11, after the word * Sec.”, to strike
out “ 1005 " and insert “ 1205 ", so as to read:

Sre. 1205, This act may be clted as the * Bocial SBecurity Act”

The amendment was agreed to.

Mr. HARRISON. Mr, President, I told several Senators
that we should complete consideration of the committee
amendments today. I wonder if any Senator desires to
speak on the bill. I notice the Senator from Oregon [Mr,
McNary] is not in the Chamber at the moment.

Mr. FLETCHER. Mr. President, is the offering of other
amendments in order at this time?

Mr. HARRISON. The Senator from New York [Mr,
Wacner] has an amendment with reference to those who
are blind, to which amendment personally I have no objec-
tion.

The PRESIDING OFFICER. Will the Senator from New
York send his amendment to the desk?

Mr. WAGNER. Will the Chair indulge me for & moment?
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assent (o that eocial philosophy wbich would extend the area of protection to all

the citizens of this country.

Cordially yours, .
CHas. W. WeicH,

Moderator of the General Assembly.
u. B, Puas,
Stated Clerk o{!lh Qeneral Assembly.
210 8. DicksoN,
General Secretary of the Board of Pensiona,

Dr. BrowN. I might say that I feel it is particularly fair to insert
this letter in the record, because it says in the letter—
If you think the pro jnclusion should be de!eatedﬁp!me write to your

Senators and Representatives in Washington, register with them the testimony
of ministers and Iaymen in your church.

I might say here, as a Presbyterian, and I speak only for my church,
my own denomination, that I would like to have seen them express
the problem without ovasion, and without begging the question
because there are certain matters of great significance to the individus
ministers as to the fact that their plan and the Government plan could
be made supplemental to each other, as to the degree of coverage of
their own plan, and as to the reccommendations of the Advisory Council,
which do not appear in this letter. 1 am very sorry to see that.

Mr. REep. So far as I can recall, there is nothing in the record that
g]ives us a graphic picture or description, or accurate descrilption, of
the so-called English system and_the French system, and I assumo
you are, of course, fully familiar with it and have the material. I was
wondering if you would put a synopsis of it in the record for the benefit
of the committeo. .

Dr. Brown. Can I ask that since the Council was helped by the
Board in various matters of that sort that I obtain the cooperation
of the Social Security Board in preparing the synopsis?

Mr. Reep. Ob, yes; just so that we have a picture of both systems.

Dr. Brows. I will be g‘llzix’(li to do that, certainly.

Mr. Reep. There is nothing in the record, from the beEmmng of this
bill, down to date, except a few general statements on that subject.

Dr. BrowN. Yes, sir; I will be glad to do that.

(Dr. Brown submitted the following material for tho record.)

Brivisa PRECEDENY AND AMERICAN OLp-Agr INavraNcE
By J. Douglas Brown, Princeton University

In easence, the British scheme of old-ag: insurance is an expansion of the
noncontributory old-age pension program n in 1908. Historically, it was
the answer of a conservative government to the demand for a reduction {n the
age of eligibility for noncontributory pensions to 85. While addilions} Exchequer
expenditures are involved [n augmenting the roll of those receiving noncontribu.
tory pensions at age 70 and over to include all previously recelving contributory
benefits, the new echeme did {ntroduce contributions from employed persons of
all ages as a means of assisting the Government in Bnancing the burden of old-age
protection for its citizens,

The fact that widows' and orphans’ pensions are so clooelz fnterwoven with the
contributory old-age benefit scheme Indicates that the British had no repressions
In emphasizring the word ‘‘social’’ in their acceptance of social insurance. The
purpoee througgmut has been to provide necessary social services as economieally
as possible without too much regard for outward form. The resulting struoture
reminds one of the neatly fitted patchwork of old and new which one finds in any
Ennéish city, Our American urge to tear down and start over scems abhorrent
to the British mind.

T Address s} the Thictieth Annual Meeting of the Amerioan Assoctation for Laboe Leghlation.
reschon n b the Amarican BLAtEtioe) Avecioloo, b Chic e Deoester B, T, a jotat
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In contrast to this the American program of old-age insurance s much less
related to old-age assistance in its oooph{ and operation. While intended to
retard in years to com= the rato of increase in direct governmental expenditures
for old-age relief, the American plan has man{ of the earmarke of a compulsory
annuity program similar to the private annuity programs developed by man{ of
our indusirisl eomrw!es. At the same time, the American plan has inherent in
it certain applications of social-dnsurance pﬁncipla and will probably comeo to
have more as timmnaes. The characteristics of the American plan which nre,
in some degree, similar to those of private annuuly programs may bo summarized.

(1) The use of wagoes recelved in covered employment in the determination of
the rate of benefit pcﬁl”

(2) The usc of a peroentage of wages as the basis for employer and .mployce
contributions. ‘

(32 The disqualification from benefit of persons continuing in regular employ-
ment alter 83.

(4) The ltﬂ)page of accumulation of credits for benefits while the insured person
ts unemployed or sick.

(8) The permanent vesting of credits for benefita in the individual regardless of
his Iater contribution record.

While the benefit schedule established in the present a¢t will, for many years,
fall short of providing an adequate income on retirement, it {s true that new
entrants averaging tomewhere near $100 a month throughout a normat working
life will receive a ratislactory retirement allowance. To this extent, the Americen
system does approximate a ?tivate pension scheme. The ‘‘unearned” benefits

ven to workers now middle-aged or over can be contidered a very limited
counrterpart of the past-service credits afforded by most pﬂv:xsrgﬁnm. When
benefits begin to spproximate one-half the normal wa ved by the indi.
vidual, this fact, coupled with the suspension of benefits during continued employ-
ment, will serve to encourage displacement of superannuated workers from
industry just as privats programs permit displacement from a company pay roll.

The 1ueailon mmediately arises, why did the United States depart 2o far
from British precedent in {be phnnil:f of our old-age Insurance program? And
further, would we pot be wise to bring our system more in line with British
experience as conditions permit?

o several American States did follow a British Preoedent In establishing the
programs for old-age assistance which in 1935 received the blessing and partial
support of title I of the Social Securit{ Act. Paradoxically this eatlier emula-
tion was an important factor in making it inadvisable to follow an English pattern
again in establ sbing our old-age insurance ayetem. Quitc naturally in a Federal
country, old-age reliel had become the function and province of the State. The
State was closer to the client whoee need was to be determined and whose pension
was to be financed from avallable tax funds. To mix assistance and insurance in
this country would have meant an [mpossible scrambling of governmental eggs.
It tecmed necessary, therelore, to keep a Federal insurance scheme dirtinet from
a State astistance {ramework.

But could not our Federal insurance a{stem be correlated more closely to the
assistance programs of the several States? Again the facts provided the answer,
New York and Massachusetts already had workable schemes of old-age assistance.
But a close correlation with these schemes would have left a wide area of disparity
when Alabama or Arkansas were brought into the framework. KEven with identi-
cal assistance laws, the determination of need and the amount of assistance to be
granted would be far from volform.

With wide differences In living costs and of standarda of living, it seemed
necessary to correlate the benefits under an [nsurance scheme, to some degree,
with the only definite measure of customary re%uirementa available—previous
earnings. Aas a substantial ment favoring such a relationship was the Ameri-
can philosophy that su individual—and not the social system—determines his
economie status. Por these reasone, among others, wages were made the basis of
both contributiors and benefits, The £at rates established in the British system
while appropriate in s tight little {sland with a stratified social structure, would
have fit but y & oouniry of continental gyogorﬂom with ap Industrial populs-
tioaor:n;gﬁg from skilled mechanics in New York City to girl helpersina Sourbcrn
co mill.

But lmits were set to this tendenoy toward an ‘“‘individualistic” security
Yorognm. In establishing & minimum monthly benefit of $10, with a sharp rise

a $15 rate, our scheme may be said to assure the normal benefit provided under
the British system to a single person. The mere existence of a wife of eligible
age Is, however, sufficlent warrant to a gallant British Parliament to doubla the
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