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CORPORATE DISCLOSURE STATEMENT 

The American Payroll Association (“APA”) is organized and operated as a 

nonprofit corporation.  APA has no parent corporations and no publicly held 

company has any ownership interest in it. 

 

       /s/ Christopher A. Weals    
       CHRISTOPHER A. WEALS 
       Attorney 
       Dated: September 15, 2010  
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IDENTITY OF THE AMICUS CURIAE 

The American Payroll Association (“APA”) is the country’s leading private 

sector advocate for payroll issues.  The APA is a nonprofit association representing 

21,000 payroll professionals.  The payroll professionals perform payroll processing 

services for over 17,000 employers and for the major payroll service providers in 

the United States, who in turn process payrolls for an additional 1.5 million 

employers.  As payroll specialists, APA’s members must determine proper 

employment tax withholding; prepare and file accurate information returns and 

statements; correct (when necessary) such information returns and statements; 

calculate and deposit taxes; and maintain all necessary payroll records.   

Quality Stores’ situation is not unique.  The APA is filing this amicus brief 

because many of the APA’s more than 21,000 members have gone through 

downsizings and are processing downsizing payments that constitute supplemental 

unemployment compensation benefits under the Code.  As permitted by federal 

and state unemployment statutes, many of these workers simultaneously received 

“supplemental unemployment compensation benefits” as defined in the Internal 

Revenue Code of 1986, as amended, 26 U.S.C. §1 et. seq. (the “Code”).  

Significant uncertainty exists among the APA’s members regarding whether these 

benefits are subject to the payroll taxes under Subtitle C of the Code and how to 
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process and correctly report such payments for federal payroll tax purposes.  The 

APA believes that the definitions in the Code and the regulations governing these 

supplemental unemployment compensation benefits provide much greater clarity 

and certainty than the administrative pronouncements issued by the Internal 

Revenue Service (“IRS”).  The APA files this amicus brief in support of the 

Appellees.  The Appellees and Appellant have read and consented to the filing of 

this brief.   
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STATEMENT OF THE CASE 

Quality Stores, Inc. (“Appellees”) paid downsizing benefits that it referred 

to as “severance payments” to workers who were involuntarily terminated resulting 

directly from reductions in force and the cessation of Appellees’ business 

operations.  The parties have stipulated that these payments constitute 

“supplemental unemployment compensation benefits” (“SUB-Pay”) as that term is 

defined in the Internal Revenue Code of 1986, as amended 26 U.S.C. §1 et. seq. 

(“Code”).  To avoid confusion and recognizing that the terminology employers use 

to reference such downsizing payments is not determinative of the payments’ 

characterization as either severance or SUB-Pay, such payments are referred to 

hereinafter as “downsizing payments.” 

Appellees paid Federal Insurance Contributions Act (“FICA”) taxes and 

federal income tax withholding (“FITW”) on the downsizing payments.  Appellees 

do not challenge the treatment of these amounts as “wages” for FITW purposes 

because Section 3402(o) “treats” SUB-Pay benefits “as if [they] were a payment of 

wages” for FITW purposes.  Appellees seek a refund of the employer and 

employee FICA taxes on the basis that SUB-Pay does not constitute “wages” for 

FICA purposes.   

Case: 10-1563   Document: 006110733680   Filed: 09/15/2010   Page: 9



 

 

2  

STATEMENT OF THE ISSUE 

For purposes of determining whether the district court correctly held that 

the downsizing payments were not “wages” for FICA purposes, the fundamental 

issue presented is whether the term “supplemental unemployment compensation 

benefits” is defined by reference to a series of IRS administrative rulings or 

whether the term is defined using the Code’s statutory definitions? 

SUMMARY OF ARGUMENT 

The parties agree that SUB-Pay is not taxable wages for FICA purposes.  

They disagree on how to define SUB-Pay.  In particular, they disagree on whether 

to use the definition of “supplemental unemployment compensation benefits” set 

forth in Sections 3402(o)(2)(A) and 501(c)(17)(D) (“Statutory SUB-Pay”) or as 

unduly limited by a series of IRS administrative pronouncements (“Administrative 

SUB-Pay”).1 

Although it is undisputed that SUB-Pay is not remuneration for services 

and is not wages for FICA purposes, the parties dispute whether this SUB-Pay 

exclusion is determined by the Statutory or Administrative SUB-Pay definitions.  

                                                 
1 Although unusual, SUB-Pay plans under either definition can include provisions 
to pay subordinate or alternative benefits such as for unsubstantiated sick, accident 
and medical expenses.  The wage status of such alternative benefits depends on the 
facts and circumstances.  Appellees’ SUB-Pay Plan did not provide for subordinate 
benefits. 
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Appellees maintain they are entitled to FICA tax refunds under the Statutory SUB-

Pay definition citing Section 3402(o) and its legislative history.  Appellant 

maintains the Statutory SUB-Pay definition applies for FITW purposes but that the 

SUB-Pay exclusion for FICA purposes is defined and derived solely from the IRS’ 

own administrative pronouncements—a SUB-Pay definition the IRS has pieced 

together from a series of inconsistent revenue rulings issued over a 35-year period.  

Appellant relies heavily on CSX Corp. v. U.S. (“CSX II”), a case in which the 

Federal Circuit acknowledges “this issue of statutory construction is complex and 

that the correct resolution of the issue is far from obvious.”  518 F.3d 1328, 1340 

(Fed. Cir. 2008). 

The APA respectfully submits there would have been far less complexity 

and the Federal Circuit in CSX II would have adopted the Statutory SUB-Pay 

definition as the “obvious” resolution of the issue if it had been appropriately 

briefed on all relevant authority.  In particular, the resolution of this “complex” 

issue becomes obvious by examining the SUB-Pay regulations promulgated 

contemporaneously under Sections 501(c)(17) and 3402(o) which exclude 

Statutory SUB-Pay from being reported as FICA wages.  The application of the 

Statutory SUB-Pay definition for FICA purposes is further reinforced by 

examining the adoption and use of that definition by other Code sections, the 
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Second Circuit Court of Appeals, the federal and state unemployment benefit 

statutes and, although only the opinion of IRS attorneys, even various IRS rulings. 

Due to mandatory space limitations, the APA only briefly addresses these 

topics and does not restate the thoughtful analysis presented by the Court of 

Federal Claims in CSX Corp. v. U.S., 52 Fed. Cl. 208 (Fed. Cl. 2002) (“CSX I”) or 

the lower courts and the Appellees in this matter.  Instead, except where noted or 

further highlighted, the APA adopts by reference those positions and analyses.   

ARGUMENT 

I. Purpose of SUB-Pay and Points of Legal Agreement 

FICA taxes are imposed on wages paid as remuneration for services 

performed.  Such downsizing payments do not compensate for past services for 

which workers have been fully paid nor are they paid on account of performance-

related terminations.  Instead, they are paid to reduce the financial stress of being 

laid off through no fault of one’s own and to bridge the gap between periods of 

active employment—a process employers understand can last weeks, or even 

months.   

The entire purpose and function of Statutory SUB-Pay is fundamentally 

inconsistent with the concept of “wages,” which represent remuneration paid on 

account of employment.  SUB-Pay is distinct from severance or dismissal 

payments which are generally paid to individuals who are terminated for their poor 
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work performance.  Statutory SUB-Pay is paid because an employee is prevented 

from performing services “directly resulting” from an involuntary downsizing, 

reduction in force or layoff or, as the IRS would say, to “promote the welfare of 

employees laid off.”  Rev. Rul. 60-330, 1960-2 C.B. 46.  Treating SUB-Pay as 

nonwages is consistent with an early principle underlying the Social Security 

system that Congress wanted to prevent unemployed workers from earning “wage” 

credits for future benefits (through the payment of FICA taxes) while 

simultaneously receiving current benefits.2  

Although the parties disagree on how to define SUB-Pay for FICA 

purposes, they do agree that SUB-Pay is exempt from FICA taxes.  The APA 

submits the parties likely agree on several additional legal points: 

 The Code imposes payroll taxes under chapters 21-25 of Subtitle C—

Employment Taxes.  These taxes consist of FICA, FITW, the Federal 

Unemployment Tax Act (“FUTA”) and the Railroad Retirement Tax Act 

(“RRTA”) (collectively “Subtitle C taxes”); 

                                                 
2  The APA recognizes that exceptions now exist to the concept of “the stoppage of 
accumulated credits for benefits while the insured is unemployed or sick.”  
Relative to the Social Security Act Amendment of 1939: Hearing on H.R. 6635 
Before the Committee on Ways and Means, 76th Cong. 1235-1236 (1939) 
(statement of Dr. J. Douglas Brown, Princeton University).  
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 Congress has never specifically referenced any of the Administrative SUB-

Pay definitions but it does specifically reference the Statutory SUB-Pay 

definition for tax and unemployment benefit purposes;  

 Section 3304(a)(11) incorporates the Statutory SUB-Pay definition by cross-

reference to the federal-state extended unemployment statutes;  

 Statutory SUB-Pay is one element used by the IRS and most state 

legislatures to determine eligibility to receive extended federal-state 

unemployment benefits; 

 Congress enacted Section 3402(o) to treat Statutory SUB-Pay as “wages” for 

FITW purposes because “present law” excluded SUB-Pay from FITW 

wages;  

 Prior to 1971, Treasury regulations required Statutory SUB-Pay to be 

reported on Forms 1099; and 

 After 1970, Treasury regulations required Statutory SUB-Pay to be reported 

on Forms W-2 due to the FITW wage treatment imposed by Section 

3402(o). 

II. The Code and Regulations Consistently Adopt the Statutory SUB-
Pay Definition 

 
In all of its references to SUB-Pay, Congress has never once adopted (or, 

for that matter, even referenced in legislative history) the Administrative SUB-Pay 
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definitions relied upon by the Appellant.  Instead, Congress consistently uses the 

clear, objective Statutory SUB-Pay definition for federal tax and federal 

unemployment benefit purposes, including Sections 62(a)(12), 419A, 501(c)(17), 

3304(a)(11) and 3402(o).  

A. Code Section 501(c)(17)(D)—Congress enacted Section 

501(c)(17) in 1960 to extend tax-exempt status to trusts used to fund SUB-Pay 

benefits.  As part of this statutory scheme, Section 501(c)(17)(D)(i) defines 

“supplemental unemployment compensation benefits” as:  

benefits which are paid to an employee because of his involuntary 
separation from the employment of the employer (whether or not such 
separation is temporary) resulting directly from a reduction in force, 
the discontinuance of a plant or operation, or other similar conditions.  
(emphasis added). 

Although SUB-Pay does not constitute “wages” or “remuneration for services” for 

Subtitle C purposes, it has always been subject to federal income taxes.  

In 1968, the IRS published final SUB-Pay regulations to reflect the 

enactment of Section 501(c)(17).  The regulations impose Form 1099 information 

reporting on payments of $600 or more of Statutory SUB-Pay.  Treas. Reg. 

§1.501(c)(17)-2(j) and §1.6041-2(b).  (See Addendum T.D. 6972.)  It is impossible 

to report Subtitle C wages and withhold payroll taxes on Forms 1099.  Notably, 

only Forms W-2 can be used to report wages.  Treas. Reg. §1.6041-2(a).  If the IRS 

believed, as Appellant now insists, that Statutory SUB-Pay was wages for FICA 
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purposes, then it would have drawn the distinction between Administrative and 

Statutory SUB-Pay and required the reporting of Statutory SUB-Pay on Forms W-

2 for FICA and FITW purposes.  Instead, it imposed Form 1099 reporting on 

Statutory SUB-Pay, not just Administrative SUB-Pay.  Treas. Reg. §1.501(c)(17)-

2(j).  (See Addendum.) 

The legislative history of Section 501(c)(17) discusses the relevance of 

post-termination employment by SUB-Pay recipients—an issue discussed later in 

this brief.  While it can take weeks, months or longer for members of a downsized 

workforce to find new gainful employment, SUB-Pay recipients need not remain 

unemployed while receiving Statutory SUB-Pay benefits.  The House bill would 

have defined SUB-Pay as “benefits which are paid to an employee because of his 

involuntary unemployment (whether or not temporary) resulting directly from a 

reduction in force, the discontinuance of a plant or operation, or other similar 

conditions.”  S.Rep. No. 86-1518, at 1-4 (1960), reprinted in 1960-2 C.B. 756, 

759.  As enacted, Congress replaced the phrase “involuntary unemployment” with 

the phrase “involuntary separation from the employment of the employer.” Id.   

Congress intended that downsized employees can continue to receive SUB-

Pay even though they obtain other employment after they are terminated.  This is 

consistent with the legislative intent underlying the enactment of the Social 

Security Act of 1935 that “prevention of unemployment is very much more 
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important than compensation for unemployment.”  79 Cong. Rec. 9361 (1935).  

(See Addendum.)  Congress wanted to provide every incentive to encourage 

reemployment rather than providing any incentive to stay unemployed.  Requiring 

ongoing unemployment as a condition for SUB-Pay benefits could act as a 

disincentive for many workers and lessen their efforts to timely reenter the 

workforce. 

The Treasury regulations follow Congressional intent and authorize SUB-

Pay to be paid to “an employee who has, subsequent to his separation from the 

employment of the employer, obtained other part-time, temporary, or permanent 

employment.”  Treas. Reg. §1.501(c)(17)-2(a).  A former employee who obtains 

new permanent employment is generally not eligible for government 

unemployment benefits.  Therefore, neither the legislative history nor IRS 

regulations impose post-separation unemployment (nor by analogy a mandatory 

link to governmental unemployment benefits) as a requirement for a benefit to 

constitute Statutory SUB-Pay.  (See infra pp. 19-21).  

B. Code Section 3402(o)—The imposition of Form 1099 

reporting on Statutory SUB-Pay benefits meant the IRS in 1968 did not consider 

Statutory SUB-Pay to constitute wages for any Subtitle C purposes.  SUB trusts 

and employers were not permitted to withhold income taxes on these non-wage 

payments even though they remained subject to income taxes.  As a result, SUB-
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Pay recipients experienced adverse tax consequences for failing to satisfy their 

year-end federal income tax obligations.  Congress enacted Section 3402(o) in 

1969 to alleviate this year-end tax burden.   

Section 3402(o) imposes FITW on SUB-Pay because “although these 

benefits are not wages” they are “generally taxable income to the recipient” and 

“the absence of withholding on these benefits may require a significant final tax 

payment by the taxpayer receiving them.”  S.Rep. No. 91-552, at 268 (1969).  

Congress defined SUB-Pay “[f]or purposes of this chapter [Chapter 24—

Collection of Income Tax at Source on Wages]” by adopting almost verbatim the 

Statutory SUB-Pay definition in Section 501(c)(17). 

The legislative history illustrates Congress’ understanding that Statutory 

SUB-Pay benefits do not represent remuneration for services and are excluded 

from wages: 

Present law—Under present law, supplemental unemployment 
benefits are not subject to withholding because they do not constitute 
wages or remuneration for services. 

General reasons for change—Supplemental unemployment 
compensation benefits paid by employers are generally taxable 
income to the recipient.  Consequently, the absence of withholding on 
these benefits may require significant final tax payment by the 
taxpayer receiving them.  The committee concluded that although 
these benefits are not wages, since they are generally taxable 
payments they should be subject to withholding to avoid the final tax 
payment problem for employees. (emphasis added.) 
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S.Rep. No. 91-552, at 268 (1969).  The Senate Report concludes that “[t]he 

withholding requirements applicable to withholding on wages are to apply to these 

non-wage payments.”  Id. at 206 (emphasis added).  But for Section 3402(o), 

Statutory SUB-Pay benefits retain their actual character as non-wages for FITW 

purposes.   

Appellant’s argument that the legislative history’s “present law” discussion 

“necessarily refers” to the Administrative SUB-Pay definition distorts this 

legislative history—especially in light of the total absence of any direct or indirect 

Congressional reference to any IRS rulings.  The 1968 information reporting 

regulations issued under Section 501(c)(17) brought this “final tax payment” issue 

to the forefront.  The simplest explanation is also the best and most logical 

interpretation of the “present law” reference, i.e., Congress in 1969 was necessarily 

referring to Statutory SUB-Pay because it was trying to resolve the year-end tax 

burden accentuated by the new Section 501(c)(17) regulations which, unlike the 

IRS rulings, constituted “present law.” 

Standing alone, the 1968 information reporting regulations provide 

compelling support for the non-wage treatment of statutory SUB-Pay.  Any doubt 

Congress and the IRS both understood SUB-Pay was not wages for payroll tax and 

information reporting purposes was removed by Treasury regulations published in 

1970 to effectuate new Section 3402(o)’s deemed wage treatment, including 
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modifying the Section 501(c)(17) regulations and the information reporting 

regulations.  (See Addendum T.D. 7068).  The Form 1099 reporting formally 

remained in effect.  It was superseded “[h]owever if the payments from such trust 

are subject to income tax withholding under Section 3402(o).”  If withholding is 

required under Section 3402(o), then “in lieu of such annual information return 

[Form 1099], the returns of income tax withheld from wages [Forms W-2]” must 

be filed.  In short, mandatory Form W-2 reporting replaced Form 1099 reporting 

for all Statutory SUB-Pay benefits paid after December 31, 1970, but only for 

purposes of satisfying Section 3402(o)’s deemed wage treatment, i.e., only for 

FITW purposes.  See Treas. Reg. §1.6041-2(b).   

These regulations demonstrate that Congress and the IRS understood that 

Statutory SUB-Pay was not wages for Subtitle C purposes under “present law” 

prior to Section 3402(o)’s enactment.  As further confirmation of the present law 

interpretation, the IRS issued Rev. Rul. 77-347, 1977-2 C.B. 362, several years 

later specifically clarifying that the Statutory SUB-Pay definition under 

Section 3402(o) was the present law test for Subtitle C purposes.  

While Appellant is currently confused regarding Congressional intent, the 

contemporaneous SUB-Pay regulations demonstrate that both Congress and the 

IRS understood that the “present law” wage exclusion meant Statutory SUB-Pay 
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was not “wages” or remuneration for services for any Subtitle C purposes—absent 

the deemed treatment under Section 3402(o).   

C. Other Code References—SUB-Pay is referenced in several 

additional Code sections.  Each time Congress defines SUB-Pay, it uses the 

Statutory SUB-Pay definition.  The Code never defines SUB-Pay by direct or 

indirect reference to one of the Administrative SUB-Pay definitions.  See 26 

U.S.C. §§ 62(a)(12), 419A(f)(1).  The Code’s specific references to “SUB-Pay” 

mean that Congress did not intend the term to be subsumed in “dismissal pay.”  

This is clearly illustrated by Section 419A(f)(1), where Congress defines SUB-

Pay and severance pay in juxtaposition to each other.  Even the IRS’ own 

regulations adopt the Statutory SUB-Pay definition without even mentioning or 

drawing a distinction to the Administrative SUB-Pay definition.  See Treas. Reg. 

§1.501(c)(17)-1. 

III. Courts Apply the Statutory SUB-Pay Definition 

Six courts have examined whether the Statutory SUB-Pay definition applies 

for FICA purposes.  All but one of these courts have adopted the position that the 

Statutory SUB-Pay definition applies for purposes of determining the FICA 

“wage” exclusion.   

A. CSX Corp. Inc. v. U.S.—The Court of Federal Claims in 

CSX I specifically analyzed and rejected the application of the Administrative 
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SUB-Pay exclusion found principally in Rev. Rul. 56-249, 1956-1 C.B. 488, as 

the applicable test for FICA (and RRTA) purposes.   

Although the Federal Circuit reversed CSX I seven years later, it recognized 

that the “lucid analysis” in CSX I had “substantial force,” including its analysis of 

Rowan Cos. v. U.S., 452 U.S. 247 (1981).  Despite recognizing the ongoing 

validity of Rowan, the Federal Circuit held that Section 3402(o) precluded a 

finding of a FICA tax exclusion.  While acknowledging its own struggles with the 

“complex” issue of statutory construction and that “the correct resolution of the 

issue is far from obvious,” the Federal Circuit nonetheless held that the IRS 

administrative rulings, not the statutory definitions, apply for determining the 

SUB-Pay exemption for Subtitle C purposes. 518 F.3d at 1340.  

B. Quality Stores, Inc. v. U.S.—In Quality Stores, Inc. the 

Bankruptcy Court adopts the analysis in CSX I.  383 B.R. 67 (Bankr. W.D. Mich. 

2008).  Relying on the similarity in the definition of “wages” for FICA and FITW 

purposes, the court held that the Statutory SUB-Pay definition in Section 3402(o), 

the Supreme Court’s opinion in Rowan and the “decoupling amendment” all 

require a similar FICA exclusion.  On appeal, the District Court affirmed noting a 

contrary result can only be reached by a strained construction of the statutes at 

issue, U.S. v. Quality Stores, Inc., 424 B.R. 237 (W.D. Mich. 2010).   
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C. NYSA–ILA Container Royalty Fund v. Comm’r–In NYSA-

ILA Container Royalty Fund v. Comm’r, 847 F.2d 50 (2d Cir. 1988), the Second 

Circuit adopts the Statutory SUB-Pay definition as the test to determine whether a 

payment constitutes SUB-Pay and is excluded from taxable “wages” for FICA 

and FUTA purposes.  Appellant’s brief completely ignores the Second Circuit’s 

decision even though Appellant relied heavily upon NYSA-ILA in an earlier action 

before this Court.  See Sheet Metal Workers Local 141 v. U.S., 64 F.3d 245 (6th 

Cir. 1995). 

In NYSA-ILA, the IRS had previously issued a favorable ruling to the Fund 

that its payments “constitute supplemental unemployment benefits within the 

meaning of Section 501(c)(17) and, therefore, are not wages for purposes of the 

FICA and the FUTA.”  (emphasis added).  I.R.S. Priv. Ltr. Rul. 7937003 (May 30, 

1979).  The Fund subsequently filed a refund suit seeking to extend the IRS’ 

adoption of the Statutory SUB-Pay definition as the applicable test to certain 

“containerization” payments provided to dockworkers. 

The district court took notice that the definition of “wages” was to be 

broadly construed and that dismissal payments specifically constitute wages for 

FICA and FUTA purposes.  Significantly, while Appellant presently asserts 

dismissal pay and SUB-Pay are synonymous, it maintained otherwise in NYSA-
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ILA.  The court draws direct contrast with the FICA and FUTA treatment to be 

accorded Statutory SUB-Pay and dismissal pay: 

Such dismissal payments are to be distinguished from supplemental 
unemployment benefits . . . . which are “paid to an employee. . . . 
because of an employee’s involuntary separation from 
employment. . . . resulting directly from a reduction in force, the 
discontinuance of a plant or operation, or other similar conditions” 26 
U.S.C. §3402(o)(2)(A).   

NYSA-ILA Container Royalty Fund v. Comm’r, 684 F.Supp. 783, 785 n.3 

(S.D.N.Y. 1987).  The court held containerization benefits were “wages” because 

they applied to all workers, including those who were never terminated. 

On appeal to the Second Circuit, one of the Fund’s arguments was that 

containerization benefits constituted SUB-Pay and, therefore, were excluded from 

“wages” for FICA and FUTA purposes. 847 F.2d at 53.  Contrary to its position 

here, the Government argued in NYSA-ILA that Statutory SUB-Pay and “wages” 

are “mutually exclusive” and that SUB-Pay is not an exception that is merely 

carved out of a category of wages (e.g., an exception from dismissal pay as 

Appellant presently asserts).  Adopting the Statutory SUB-Pay definition to define 

SUB-Pay for Subtitle C purposes, the Second Circuit recognized that SUB-Pay as 

defined in Section 501(c)(17) is generally excluded from wages and it applied the 

definition in pari materia for FITW (except post-1970), FICA, and FUTA 
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purposes.3  The containerization benefits were not SUB-Pay because they did not 

depend upon an “involuntary separation from employment.”  Id. 

IV. Appellant Defines SUB-Pay Relying on a Series of Inconsistent, 
and Unadministrable Administrative Pronouncements 

 
A. Overview—The IRS has modified its approach to SUB-Pay 

and its Administrative SUB-Pay definition as new issues and fact patterns arise.  

The IRS reserves the right to make additional future modifications as it sees fit.  

This mutable and ad hoc approach to developing payroll guidance has created 

inconsistent and confusing definitions.  The lack of consistency between the 

pronouncements substantially impairs, if not invalidates, the deference to be 

shown by this Court to Rev. Rul. 90-72, 1990-2 C.B. 211, and the entire “series of 

administrative pronouncements.”4  The inconsistencies in the IRS’ position are 

illustrated by examining a trilogy of SUB-Pay rulings issued during the thirteen 

year period from 1977 to 1990.   

                                                 
3  The reference to “in general” refers to the fact that alternative or subordinate 
sick, accident and medical benefits paid from SUB-Pay plans may be taxable 
wages. 
4  A revenue ruling is not entitled to the same deference as a statute or regulation, 
nor does it have the force of law.  The degree of deference extended depends upon 
the ruling’s thoroughness, reasoning, consistency with earlier/later 
pronouncements, and persuasive powers.  Appoloni v. U.S., 450 F.3d 185 (6th Cir. 
2006) (citing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). 
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B. Revenue Ruling 77-347—Rev. Rul. 77-347 was issued 

shortly after Section 3402(o) and the final regulations were adopted.  Not 

surprisingly, it reflects the position of the statute, legislative history and the 

regulations that the Statutory SUB-Pay definition is the relevant definition for 

Subtitle C purposes:  

Since the supplemental unemployment plan in Rev. Rul. 56-249 and 
the plan in the instant case are substantially the same, the fact that 
benefits under the plan are not tied to the State’s unemployment 
benefits is not a material or controlling factor.  The payments under 
both plans are supplemental unemployment compensation benefits as 
defined in Section 3402(o) of the Code. 

Accordingly, the payments from the trust received by the former 
employees are not “wages” for the purposes of the Federal Insurance 
Contributions Act and the Federal Unemployment Tax Act.  Further, 
the payments are includible in the gross income of the recipients for 
the year in which received, and are subject to the Collection of 
Income Tax at Source on Wages. (emphasis added) 

The word “accordingly” only references the highlighted sentence and its 

statement that the plans constitute SUB-Pay under Section 3402(o). 5  Even if 

“accordingly” refers to the two preceding sentences, then Rev. Rul. 77-347 still 

stands for the proposition that (i) SUB-Pay is defined in pari materia for Subtitle C 

                                                 
5  Appellant negatively discusses Rev. Rul. 77-347, but most of the ruling 
continues to reflect the current IRS position.  The only portion of Rev. Rul. 77-347 
that the IRS claims is no longer applicable is that portion which states SUB-Pay 
does not have to be tied to state unemployment benefits to receive non-wage 
treatment. 
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purposes, and (ii) the Statutory SUB-Pay definition has ongoing relevance (if not 

being determinative) for defining “wages” for all Subtitle C purposes.   

C. Revenue Ruling 80-124—Rev. Rul. 80-124, 1980-1 C.B. 212, 

is the most overlooked of the SUB-Pay rulings.  It provides the following 

summary of the IRS’ position on the interrelationship and coordination between 

the Administrative and the Statutory SUB-Pay definitions, as well as summarizing 

the critical elements of Rev. Rul. 56-249 (the IRS seminal SUB-Pay ruling): 

In order for a payment to qualify as a supplemental unemployment 
benefit payment under Rev. Rul. 56-249, 1956-1 C.B. 488 and Rev. 
Rul. 60-330, 1960-2 C.B. 46, the employee must have no right, title, 
or interest in the payment or the company contribution to provide the 
payment until the employee is laid off, and the payment must be made 
for a layoff that is involuntary on the part of the employee.  See 
Section 3402(o)(2)(A) of the Code, which defines supplemental 
unemployment compensation benefits for the purpose of treating them 
as wages subject to income tax withholding, and Section 
501(c)(17)(D)(i) which defines the benefits for purposes of the 
exemption from federal income tax of trusts paying them.  Both Code 
Sections provide that the payment must be based on the involuntary 
separation of an employee from the employment of the employer only 
when such separation is one resulting directly from a reduction in 
force, the discontinuance of a plant or operation, or other similar 
condition. 

Rev. Rul. 80-124 applies this test for FICA and FUTA purposes.  Reading 

the “four corners” of the ruling, a payment only needs to satisfy this single 

paragraph to constitute SUB-Pay for FICA and FUTA purposes.  Although 

Appellant fails to address this ruling in its brief, the IRS continues to rely on Rev. 
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Rul. 80-124 as reflecting the IRS’ current position.  See e.g., I.R.S. Priv. Ltr. Rul. 

200709056 (Mar. 2, 2007).   

D. Revenue Ruling 90-72—Rev. Rul. 90-72 is the most 

controversial ruling.  The IRS seeks to reverse course on its earlier interpretations 

and turn the clock back to 1956.  The IRS takes the position Section 3402(o) no 

longer has relevance and that “[f]or FICA and FUTA purposes, SUB-Pay is 

defined solely through a series of administrative pronouncements published by the 

Service.”6  The IRS adopts this new position without discussing the substantial 

contrary authority, including Rev. Rul. 80-124, NYSA-ILA, the existing FUTA 

linkage between Statutory SUB-Pay/government unemployment benefits, and 

more importantly, the SUB-Pay information reporting regulations issued under 

Sections 501(c)(17) and 3402(o).  This failure to reconcile, much less even 

mention, these authorities substantially impairs the deference to be accorded to 

Rev. Rul. 90-72 under Appoloni.  450 F.3d 185. 

Rev. Rul. 90-72 concedes the Administrative SUB-Pay definition can only 

be discerned by piecing together elements from six rulings published over a 35-

                                                 
6  Although Rev. Rul. 90-72 seeks to eliminate the relevance of Section 3402(o), it 
actually adopts the Statutory SUB-Pay terminology “supplemental unemployment 
compensation benefits,” not the administrative terminology of “supplemental 
unemployment benefits” generally used by the IRS in its earlier administrative 
pronouncements.  However, it replaces this statutorily defined term with its own 
administrative definition.  
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year period.  In particular, to develop and administer a SUB-Pay Plan that satisfies 

this “series of administrative pronouncements,” employers must separately 

examine the different rulings, especially the features of the plan in Rev. Rul. 56-

249 published over fifty years ago.  

This examination process produces a cumbersome, inconsistent and 

effectively unadministrable definition.  The process is so disjointed that the IRS 

and the Federal Circuit in CSX II can only agree on five factors in the IRS’s 

administrative approach.  While the IRS consistently identifies an eight-factor test 

in Rev. Rul. 56-249, the Federal Circuit only identifies six relevant factors.  

CSX II, 518 F.3d at 1335.  The Federal Circuit drops three of the IRS’ factors in 

Rev. Rul. 56-249 (factors 2, 5 and 6) and adds one new factor.   

If, after devoting vast amounts of time and resources analyzing the rulings, 

the IRS and the Federal Circuit cannot agree on the relevant factors described in 

Rev. Rul. 56-249, how can the typical employer and its payroll department expect 

to do any better?  This difference between the IRS and Federal Circuit illustrates 

the Court of Claims concerns that Rev. Rul. 56-249 fails to analyze or explain why 

each of the conditions is relevant to the wage determination.  CSX I, 52 Fed. Cl. at 

216-17.  For example, what are the required “conditions subsequent” the IRS 

imposes under Rev. Rul. 56-249 and why are they relevant? 
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The APA respectfully submits that Rev. Rul. 90-72’s piecemeal subjective 

approach is unclear and inconsistent with Congress’ clear, objective and long-

standing statutory approach adopted for Subtitle C purposes and unemployment 

benefit purposes.  The ruling’s approach is also contrary to the Supreme Court’s 

admonition in Central Illinois Public Service v. U.S. that “the employer's 

obligation to withhold be precise and not speculative.”  435 U.S. 21, 31-32 (1978).  

The approach taken by the administrative rulings is both imprecise and speculative 

and cannot be the definition Congress referenced when it referred to the nonwage 

treatment of SUB-Pay under “present law.”  

V. Linkage of SUB-Pay to Government Unemployment Benefits 

A. The Linkage Requirement is Unadministrable Under 
Current State Unemployment Rules 

 
The imprecise and speculative nature of Rev. Rul. 90-72 is compounded by 

its attempt to impose a “tie” or “link” between an employee’s receipt of SUB-Pay 

benefits and the receipt of government unemployment benefits.  This linkage 

requirement is contrary to the legislative history and regulations under Section 

501(c)(17) which allow SUB-Pay to be paid even though the down-sized worker 

has found new employment.  See supra at pp. 7-8.   

The ruling does not explain how a plan must be drafted or administered to 

ensure that “the payments must be designed to supplement state unemployment 
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benefits.”  The ruling fails to explain the required linkage to even the most basic 

state unemployment elements such as the applicable waiting periods, the amount of 

permissible SUB-Pay or the impact on extended unemployment benefits.  The 

legislative history to the 1935 Act illustrates why the failure to identify and explain 

the required links creates problems for multi-state employers: 

Freedom of choice or permission to the States to determine for 
themselves what type of unemployment-compensation law they wish 
to adopt is in accord with the entire theory of the Social Security 
Act….  The States are left free to determine whether they wish to have 
employee contributions or not, what waiting period there shall be, 
what the rate of benefit shall be, the duration of benefits, and every 
other feature of a compensation law…. 

79 Cong. Rec. 9360 (1935).  The APA submits any attempt by one plan to create 

links to multiple state requirements creates an insurmountable administrative 

hurdle for even sophisticated multi-state employers.  While many states may have 

had similar rules in 1956, the current state rules can and do vary significantly.   

Any number of requirements in one state can actually cause disqualification 

in other states.  For example, assume a company operating in North Carolina, 

Georgia and Oklahoma adopts a plan that satisfies each of the relevant factors in 

Rev. Rul. 56-249 (both the IRS’ 8-factor test and the Federal Circuit’s 6-factor 

test), except it does not have a trust (as permitted by Rev. Rul. 60-330) and it 

covers only union employees.  The weekly Administrative SUB-Pay benefits 

would disqualify the company’s former employees from receiving state 
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unemployment benefits in all three states: North Carolina (no trust), Georgia 

(failure to cover all employees) and Oklahoma (for paying installments).  If the 

weekly benefits were converted to a lump sum (impermissible under Rev. Rul. 90-

72), then the Oklahoma workers would qualify for state unemployment benefits in 

the ensuing weeks. 

Even if an employer has the resources to draft and administer a plan to take 

into account the eligibility differences of all 50 states, employers and their payroll 

departments cannot know whether their efforts ultimately satisfy the IRS’ desired 

links to state unemployment, especially if the IRS and the Federal Circuit cannot 

agree upon the relevant features of an Administrative SUB-Pay plan under Rev. 

Rul. 90-72. 

B. The Statutory SUB-Pay Definition is Per Se Linked to 
Government Unemployment Benefits 

 
The APA believes the linkage issue is moot because Section 3304(a)(11) 

establishes linkage between Statutory SUB-Pay and the eligibility provisions for 

government unemployment benefits.  The FUTA provisions provide the Secretary 

of Labor shall approve any state unemployment laws submitted for federal funding 

and the FUTA tax credit under the joint federal-state unemployment system.  

Among other requirements, state extended unemployment compensation must “be 

payable as provided by the Federal-State Extended Unemployment Compensation 
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Act of 1970” (“EUCA”).  Section 3304(a)(11).  EUCA pays extended government 

unemployment benefits during periods of heavy and ongoing unemployment such 

as currently exists in the United States.   

The Statutory SUB-Pay definition is one component used by EUCA and 

Section 3304(a)(11) to determine whether terminated workers maintain ongoing 

eligibility for government unemployment benefits.  More specifically, extended 

unemployment benefits are denied by Section 202(a)(3)(D)(i) if the involuntarily 

terminated employee fails to accept a valid employment offer that would pay an 

amount exceeding “the sum of (1) the individual’s average weekly 

[unemployment] benefit amount … plus (2) the amount (if any) of supplemental 

unemployment compensation benefits (as defined in Section 501(c)(17)(D) of the 

Internal Revenue Code . . . ) payable to such individual for such week . . .” 

(emphasis added).  (See Addendum) 

As originally enacted in 1970, EUCA contemplated the simultaneous 

receipt of SUB-Pay and state unemployment benefits, but it failed to define SUB-

Pay for unemployment benefit purposes.  Congress could easily have adopted the 

Administrative SUB-Pay definition but instead it added the highlighted 

parenthetical in 1980 linking the benefits to Statutory SUB-Pay as defined in 

Section 501(c)(17)(D).  If the Administrative SUB-Pay definition represented 

“present law” for payroll tax purposes when Section 3402(o) was enacted in 1969, 
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then it is reasonable to expect Congress would continue to use the same definition 

to create this unemployment benefits linkage between the FUTA provisions in 

Subtitle C and the EUCA and state unemployment benefit systems.   

Congress was likely aware of the IRS’ series of flip-flopping revenue 

rulings and its state-by-state subjective approach.  If so, this explains why 

Congress instead enacted a clear, objective SUB-Pay definition.  By adopting the 

Statutory SUB-Pay definition, Congress once again demonstrated its understanding 

of “present law” and its intent to apply its own Statutory SUB-Pay definition for 

Subtitle C and unemployment benefit purposes. 

Most states satisfy this FUTA requirement by specifically linking the 

Statutory SUB-pay definition with their own statutory framework for extended 

unemployment benefits.  For example, Michigan (Appellees’ corporate 

headquarters) specifically cross references the Section 501(c)(17) SUB-Pay 

definition as part of its extended unemployment provisions and allows the 

simultaneous receipt of unemployment benefits and Statutory SUB-Pay.  See Mich. 

Comp. Laws § 421.64(7)(c).  This specific incorporation allows the Secretary of 

Labor to certify that Michigan laws link to the federal FUTA requirements.  

In summary, Rev. Rul. 90-72’s failure to address or distinguish either 

Section 501(c)(17), the FUTA-EUCA linkage or the other contrary authority 

invalidates the persuasive force of the ruling, including the administrative linkage 
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requirements.  Even if administrative linkage to government unemployment 

benefits is valid, Congress and states such as Michigan specifically recognize that 

terminated employees may simultaneously receive Statutory SUB-Pay and 

extended unemployment benefits.  In short, Statutory SUB-Pay is per se linked by 

FUTA to state unemployment and provides support for the exclusion of Statutory 

SUB-Pay from wages for both FUTA and FICA purposes.   

VI. Appellant’s Legislative History Analysis of Dismissal Pay is 
Irrelevant Because SUB-Pay and Dismissal Pay are Mutually 
Exclusive 

 
Appellant argues the legislative histories to the Social Security 

Amendments of 1939 and 1950 demonstrate Congress intended to treat all 

dismissal pay and severance pay as FICA wages.  Appellant maintains the 

legislative history analysis is relevant because SUB-Pay is equivalent to severance 

and dismissal pay and, therefore, is wages unless an exception from wages exists.  

Appellees maintain SUB-Pay does not constitute wages or remuneration for 

services so imposing such payments to FICA taxes would require specific 

inclusion. 

The APA concurs with Appellees’ analysis that Appellant has incorrectly 

analyzed and overlooked important elements to the legislative history.  More could 

be added to the legislative history analysis if space permitted, but it would be an 

irrelevant exercise since SUB-Pay is not a subset of or synonymous with dismissal 
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or severance pay from a federal tax perspective—notwithstanding such terms are 

commonly used for nontax purposes to describe a broad spectrum of payments to 

terminated workers. 

SUB-Pay plans did not exist in 1950 so Congress could not have intended 

to reference or address SUB-Pay.  Furthermore, the FITW regulations treat SUB-

Pay and dismissal pay differently.  Cf. Treas. Reg. §31.3401(a)-1(b)(4) with 

§31.3401(a)-1(b)(14)(ii).  In fact, these FITW regulations have specifically 

included dismissal pay as wages since 1945.  If all SUB-Pay was a subset of or 

synonymous with dismissal pay, then it was unnecessary for Congress to enact 

Section 3402(o) and for the IRS to issue Treas. Reg. §31.3401(a)-1(b)(14)(ii) 

specifically including SUB-Pay as wages, i.e., “present law” would have already 

included (not excluded) SUB-Pay as wages.  See also Section 419A(f)(1) and 

Treas. Reg. §1.419A (SUB-Pay and severance are distinguished and defined 

differently).  

The issue of whether SUB-Pay and dismissal pay are treated similarly for 

FICA purposes under the 1950 Amendments was actually addressed in NYSA-ILA.  

Recognizing the term “wages” is to be broadly construed, the district court stated 

that for FICA tax purposes “dismissal payments are to be distinguished from 

supplemental unemployment benefits” as defined under Section 3402(o)(2)(A).  

684 F. Supp. at 785 n.3.  On appeal, the Government argued SUB-Pay and wages 
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are “mutually exclusive” — a position diametrically opposite from that taken by 

the Government here.7  847 F.2d at 53.  The Second Circuit ultimately did not 

address whether SUB-Pay and wages are mutually exclusive, only because it 

concluded the payments at issue were wages for Subtitle C purposes since the 

payments did not satisfy the Statutory SUB-Pay definition. 

In summary, the APA agrees with Appellees that the legislative history 

analysis is a “red herring.”  The Government correctly analyzed the issue in NYSA-

ILA that SUB-Pay and wages are mutually exclusive and that dismissal pay and 

SUB-Pay are not synonymous.  Appellant has failed to mention or explain why it 

has now abandoned that litigating position, especially since it has previously asked 

this Court to adopt NYSA-ILA.  See Sheet Metal Workers, 64 F.3d 245. 

VII. The Decoupling Amendments Only Apply to Regulatory Wage 
Exclusions  

 
The Supreme Court in Rowan held the FICA, FUTA and FITW statutes are 

to be interpreted in pari materia because Congress defined “wages” using 

“substantially identical language” for these three Subtitle C obligations.  Rowan, 

452 U.S. at 249.  The Rowan principle, much like Central Illinois, is premised on 

“congressional concern for ‘the interest of simplicity and ease of administration.’”  

                                                 
7  NYSA-ILA belies Appellant’s assertion in its brief that there is no legal authority 
that “suggests that SUB-Pay, by inherent nature, is not wages.”  Brief of Appellant 
at 24. 
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Rowan, 452 U.S. at 255; Central Illinois, 435 U.S. at 27.  While supporting the 

substantive result in Rowan, Congress decided to override the Supreme Court’s 

reasoning in Rowan, insofar as the Supreme Court had concluded that any 

regulatory exclusion from FITW necessarily had to be extended to FICA and 

FUTA taxes.   

The FICA and FUTA “decoupling amendments” provide “[n]othing in the 

regulations prescribed for purposes of chapter 24 (relating to income tax 

withholding) which provides an exclusion from ‘wages’ as used in such chapter 

shall be construed to require a similar exclusion from ‘wages’ in the regulation 

prescribed for purposes of this chapter.”  (emphasis added).  Sections 3121(a), 

3306(b).  Both decoupling amendments were added in 1983 in response to Rowan 

to allow for regulatory distinctions when defining wage exclusions between the 

FITW and the FICA/FUTA provisions.  The analyses of the Appellees, the courts 

below and even both courts in CSX accurately address Rowan, its ongoing validity 

and the “decoupling amendments,” thereby eliminating any need for extensive 

additional discussion here.  

The decoupling amendments depend on the issuance of regulations that 

establish distinctions between wage exclusions for FICA and FITW purposes.  The 

APA submits the decoupling amendments are inapplicable because, quite simply, 

the issue presented relates to a statutory and regulatory deemed wage inclusion, not 
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a FITW regulation which provides a wage exclusion.  The IRS is certainly 

permitted to issue regulations with the force of law to alter the equal treatment of 

SUB-Pay for Subtitle C purposes.  However, the decoupling amendments are not 

self-effectuating so that the IRS’ failure to issue regulations defeats Appellant’s 

decoupling argument.   

Appellant’s argument is further undercut by existing authority which 

actually uniformly adopts nonwage treatment of Statutory SUB-Pay for Subtitle C 

purposes, including information reporting regulations that treat Statutory SUB-Pay 

in pari materia for Subtitle C wage purposes.   

As discussed supra, the SUB-Pay regulations under Section 501(c)(17) 

imposed Form 1099 reporting on Statutory SUB-Pay, thereby, excluding all such 

Statutory SUB-Pay benefits from wages and from Form W-2 reporting.  When 

Section 3402(o) was enacted in 1969 to address the “final tax payment problem” 

that the 1968 Form 1099 reporting had accentuated, the IRS immediately issued 

new final SUB-Pay regulations that require Statutory SUB-Pay to be reported as 

FITW wages on Forms W-2, but only for FITW purposes.  Read together, the 

SUB-Pay and information reporting regulations require Statutory SUB-Pay to be 

treated as nonwages for all Subtitle C purposes (other than the deemed FITW wage 

treatment after 1970).  Instead of decoupling the wage definition, the SUB-Pay and 
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information reporting regulations actually strengthen the nonwage treatment for 

Statutory SUB-Pay. 

The Second Circuit in NYSA-ILA also defined Statutory SUB-Pay in pari 

materia for Subtitle C purposes—even highlighting how the definition operates 

consistently for the years preceding and following Section 3402(o)’s enactment.  

Likewise, although not constituting regulations (or “present law”), some IRS 

administrative rulings define SUB-Pay synonymously for Subtitle C purposes.  For 

example, Rev. Rul. 80-124 correctly states:  

Supplemental unemployment benefits are not wages under Sections 
3121(a) and 3306(b) of the Code.  They are, however, treated as 
wages for purposes of federal income tax withholding under Section 
3402(o).   

See also Rev. Rul. 77-347.  But for this deemed FITW wage treatment, these 

rulings clearly would treat Statutory SUB-Pay as excluded from wages for all 

Subtitle C purposes. 

FICA regulations specifically including SUB-Pay in wages (similar to 

Section 3402(o) and its FITW regulations) are the only method by which the IRS 

can overcome the effects of Rowan, the decoupling amendments and the 

authorities that already apply the Statutory SUB-Pay definition synonymously for 

purposes of determining the SUB-Pay wage exclusions for Subtitle C purposes.  

The IRS has the authority and has had ample time to adopt contrary regulations 
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reflecting its administrative positions.  While it has actively considered such 

regulations, it has chosen not to issue them.  Unlike its current inconsistent 

administrative rulings, such regulations would then become “present law” 

requiring deference.  The IRS’ ongoing failure to issue such regulations prevents 

Appellant from relying on the decoupling amendments to neutralize the application 

of Rowan—until such time as those regulations are published. 
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CONCLUSION 

For all the forgoing reasons set forth in this amicus brief and in Appellees’ 

brief, the District Court’s decision that the downsizing payments constitute SUB-

Pay amounts that are exempt from FICA taxes is correct and should be affirmed. 

Respectfully submitted, 

 

/s/Christopher A. Weals     
CHRISTOPHER A. WEALS (202) 739-5350 
DAVID R. FULLER (202) 739-5990 
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Washington, D.C. 20004 
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